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(Dollars in Thousands)

Fund Balance with Treasury
Property, Plant, and Equipment, Net
Other Assets

Total Assets

Financial and Related Highlights

% Change
2012 over 2011

5.9%

14.7%

16.1%

6.9%

September 30,
2012
$ 1,726,955
236,980
18,188

September 30,

2011

$ 1,631,206
206,628
15,663

$ 1,982,123

Deferred Revenue
Accounts Payable
Accrued Payroll, Benefits, and Leave
Other Liabilities
Total Liabilities
Net Position
Total Liabilities and Net Position

(1.8%)
(12.2%)
6.6%
13.7%
0.3%
20.7%
6.9%

$ 830,955
75,186
217,364
131,744

1,853,497

845,782

85,640
203,956
115,859

$ 1,255,249
726,874

1,251,237
602,260

s 1982128

Total Program Cost
Total Earned Revenue

Net Income from Operations

8.0%
8.5%
20.2%

$ 2,320,947
(2.427,082)

s 1853497

$ 2,148,097
(2,236,374)

s_(06135)

S 2,612,627

$  (88,277)

$ 2,338,600

Budgetary Resources Available for Spending 11.7%

Total Collections, Net of Outlays (57.8%) S (80,894) S (191,593)

Federal Personnel 12.9% 11,531 10,210

Disbursements by Electronic Funds Transfer (EFT) — 100% 100%

On-Time Payments to Vendors (1.0%) 99% 100%

Performance Highlights

FY 2012 FY 2012 Performance
Target Actual Results!

Patent Average First Action Pendency (months) 22.6 21.9 Met
Patent Average Total Pendency (months) 34.7 32.4 Met
Patent Quality Composite Rate 48-56 72.4 Met
Patent Applications Filed Electronically 96.0% 97.1% 2 Met
Trademark Average First Action Pendency (months) 251035 3.2 Met

Performance Measures

Trademark Average Total Pendency (months) 12.0 10.2 Met
Trademark First Action Compliance Rate 95.5% 96.2% Met
Trademark Final Compliance Rate 97.0% 97.1% Met
Exceptional Office Action 20.0% 26.1% Met
Trademark Applications Processed Electronically 74.0% 77.0% Met

Percentage of prioritized countries for which country teams have made
progress on at least 75% of action steps in the country-specific action
plans along the following dimensions:
1. institutional improvements of IP office administration for advanc-
ing IP rights,
2. institutional improvements of IP enforcement entities,
3. improvements in IP laws and regulations, and
4. establishment of government-to-government cooperative
mechanisms.
1" The performance result of a given measure is either met (100 percent or greater of target), slightly below (95 to 99 percent of the farget), or not met
(below 95 percent of target).
2 This is preliminary data and is expected to be final by December 2012 and will be reported in the fiscal year (FY) 2013 PAR.
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ABOUT THIS REPORT

The USPTO Performance and Accountability Report (PAR) for FY 2012 provides a
comprehensive summary of program and financial results and is structured fo help
the President, the Congress, and the American public assess our performance relative
fo our mission and accounftability for our financial resources.
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Message from the Under Secretary of Commerce
for Intellectual Property and Director of the

United States Patent and Trademark Office

avigating historic change is the
N new normal at the United States

Patent and Trademark Office
(USPTO). Our efforts here directly
improve both the quality of life for our
nation’s citizens and the environment
for innovation and invention. We are
near completion of our implemento-
fion of paradigm-shifting patent reform
legislation, and are reaping the fruits
of newly developed metrics to accu-
rately measure quality and perfor-
mance across the agency.

Central to our historic change was the implementation
of most of the provisions of the Leahy-Smith America
Invents Act (AIA), the most significant reform to patent
law since 1836. The USPTO has implemented several
key rules addressing both the patent application
process and administrative trials proceedings, through
a newly renamed Patent Trial and Appeal Board (PTAB).
Formerly the Board of Patent Appeals and Interferences,
the PTAB boasts dozens of new administrative patent
judges hired from the top echelon of the U.S. intellectual
property community. The agency is on track to issue
its final AlA rules on schedule in the spring of 2013.
Throughout the AIA implementation process the agency
has been transparent in its operations and has
engaged with stakeholders and the public, soliciting
input and providing education.

Innovators seeking quicker resolution of their patent
applications now have access to our new Track One
process, which prioritizes applications to reach final
disposition in just 12 months, and offers a 50 percent
discount for small businesses. We have already issued
606 patents through our Track One process in fiscal
year 2012, and did so in an average of less than six
months.

The USPTO made history in July when it
opened its first ever satellite office. The
Elijah J.McCoy Satellite Office in Detroit,
Michigan, is already processing patent
applications. One hundred patent
examiners and 20 administrative patent
judges are expected to be on staff
within the office’s first year of operation.
History will be made three more times
as the USPTO in the coming years opens
more satellite offices in Dallas-Fort Worth,
Denver, and Silicon Valley. The four
offices will function as hubs of innovo-
tion and creativity, helping protect and
foster American innovation in the global marketplace,
helping businesses cut through red tape and creating
new economic opportunities in each of the local
communities.

A highlight of this past year was our significant reduction
in unexamined utility patent applications. We reduced
our backlog to 608,283 applications from more than
750,000 applications at the start of our efforts in 2009.
That is the lowest level in more than five years. We
concurrently reduced first action pendency to 21.9
months from 25.4 months in August 2009, and reduced
fotal patent application pendency to 32.4 months from
34.3 months in August 2009.

We continue to see an increase in frademark applica-
tions, and fiscal year 2012 was a historic year, with
415,026 new classes filed, a four percent increase over
the previous year. We increased engagement with our
stakeholder community through a series of roundtables,
while extending our educational outreach fo the small
business and entrepreneurial community. The USPTO
continues to maintain consistent first office action
frademark pendency figures within the target range of

www.uspto.gov
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2.5 fo 3.5 months, with disposal pendency also at a
low rate of 10.2 months.

The USPTO continues to be a leader in telework
programs, part of our ongoing efforts to work smarter
and more efficiently. Today, more than 7,300 employees
agencywide work from home at least one day per
week, an increase of nearly 700 from the beginning of
fiscal year 2012. Our program has emerged as a model
for other Federal agencies as well as for the private
sector. In fiscal year 2012, the USPTO met with dozens
of Federal agencies o provide guidance as they
implement or expand telework programs.

Information Technology (IT) is a mission-critical
enabler for every USPTO business function. The perfor-
mance of IT determines how well the agency can
respond to its stakeholders, grant patents and issue
frademarks. The agency is implementing an aggres-
sive multi-year plan fo upgrade its IT infrastructure by
stabilizing its aging data center and networks,
updating automated IT systems, and migrating to
“cloud” computing. In our commitment to make the
experience with USPTO better, we will implement a
Patents End-to-End processing system, provide the
Trademarks Next Generation system, improve
financial processing with the Fee Processing Next
Generation system, and continue working towards
supporting a nationwide workforce.

Empowered by the AlA, the USPTO has taken the lead
infernationally in promoting a 21st century infellec-
tual property system. We joined as part of the IP5—
the five largest patent offices in the world—in a
commitment to greater work sharing and harmonizo-
fion of patent laws. We are currently partnering with
24 other patent offices around the world on the
Patent Prosecution Highway, which allows an
applicant to fast-frack examination in one office after
a finding by another office that one or more corre-
sponding claims are allowable. We have also been
active in the World Intellectual Property Organization
(WIPO), playing a key role in the signing of the WIPO
Audiovisual Performances Treaty in Beijing, China.

PERFORMANCE AND ACCOUNTABILITY REPORT: FISCAL YEAR 2012

We are proud of the many things we have accom-
plished. Our goals for the future are ambitious. We
move forward with a clear vision of what we must do
to ensure our continued progress and achieve these
goals, fully cognizant of nearterm revenue uncer-
fainty as we implement a more certain financial foun-
dation in fiscal year 2013 through a fee system that
fully recovers our costs.

We are confident that the USPTO’s financial and
performance data are complete, reliable, accurate
and consistent as we improve our ability to measure
progress foward our performance goals. For the 20th
consecutive year, we earned an unqualified audit
opinion on our annual financial statements. For fiscal
year 2012 financial reporting, the independent
auditors did not identify any material weaknesses, or
instances of non-compliance with laws and
regulations.

It is clear that the USPTO has a clear mission and a
capable staff dedicated to meeting it. We are leading
the way fo a 21st century intellectual property system
that benefits all of society in ways large and small.
We anticipate another fine year of accomplishments
by our outstanding employees, working closely with
our stakeholder community. Our shared sense of
purpose ensures the United States will continue to
lead the world in innovation and ingenuity.

il Eogpos

David J. Kappos

Under Secretary of Commerce for Intellectual Property and
Director of the United States Patent and Trademark Office
November 7, 2012
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Mission and Organization

of the USPTO

Mission

Fostering innovation, competitiveness and economic growth, domestically and abroad to deliver
high quality and timely examination of patent and frademark applications, guiding domestic and
international infellectual property policy, and delivering intellectual property information and
education worldwide, with a highly skilled, diverse workforce.

(USPTO) mission is derived from Arficle |, Section

8, Clause 8, of the Constitution “to promote the
progress of science and useful arts, by securing for
limited times to authors and inventors the exclusive
right to their respective writing and discoveries,” and
the Commerce Clause of the Constitution (Article 1,
Section 8, Clause 3) supporting the federal registra-
fion of frademarks.

The United States Patent and Trademark Office’s

For most of the last century, the United States has
been the clear leader in developing new technolo-
gies, products, and entire industries that provide high-
value jobs for Americans, enabling us to maintain our
economic and technological leadership.

As a part of the Department of Commerce (DOC),
the USPTO is uniquely situated to support the accom-
plishment of the Department’s mission to create the
conditions for economic growth and opportunity by
promoting innovation, entrepreneurship, competitive-
ness, and stewardship.

Our Organization

The USPTO is an agency of the United States within
the DOC. As shown in Figure 1, the agency is led by
the Under Secretary of Commerce for Intellectual
Property and Director of the USPTO who consults with

Under Secretary David Kappos awards the National
Inventors Hall of Fame medal on May 2, 2012.
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| FIGURE 1 | United States Patent and Trademark Office

Patent Public
Advisory
Committee

Patent
Trial and Appeal
Board*

Under Secretary of Commerce for Intellectual Property and
Director of the United States Patent and Trademark Office

Deputy Under Secretary of Commerce for Intellectual Property and
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Trademark Public
Advisory
Committee

Trademark
mm Trial and Appeal
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| | | | | | | | |
- . Administrator Chief Chief Chief Chief Director of
C?(;Trlr;\(;?z:ger g?.?(ﬂz:%r:z for Policy and J Administrative  Communications |§ Financial j§ Information j§ EEO and gsﬂs;z:
External Affairs Officer Officer Officer Officer Diversity

*Board of Patent Appeals and Interferences changed its name to "Patent Trial and Appeal Board” on Sepfember 16, 2012.

the Patent Public Advisory Committee (PPAC) and
the Trademark Public Advisory Committee (TPAC).
The USPTO has two major components: the Patent
organization and the Trademark organization, which
are feamed with several other supporting units, as
shown in the organization chart above (Figure 1).
Headquartered in Alexandria, Virginia, the USPTO also
has a satellite office in Detroit, Michigan, which
opened on July 13, 2012. In addition, the USPTO has
two storage facilities located in Virginia and
Pennsylvania.

The USPTO has evolved info a unique government
agency. In 1991, under the Omnibus Budget Recon-
ciliation Act (OBRA) of 1990, the USPTO became fully
supported by user fees to fund its operations. In 1999,
the American Inventfors Protection Act (AIPA) estab-
lished the USPTO as an agency with performance-based
aftributes, for example, a clear mission statement,
measurable services and a performance measure-
ment system, and known sources of funding. Last year,
President Obama signed into law the Leahy-Smith
America Invents Act (AIA). The new law will promote
innovation and job creation by improving patent
quality, clarifying patent rights, reducing the applico-
fion backlog, and offering effective alternatives to
costly patent litigation. It also provides fee-setting

authority that will be essential to USPTO’s sustainable
funding model.

As the clearinghouse for U.S. patent rights, the USPTO
is an important catalyst for U.S. economic growth as
it plays a key role in fostering the innovation that
drives job creation, investment in new technology,
and economic recovery.Through the prompt granting
of patents, the USPTO promotes the economic vitality
of American business, paving the way for invest-
ment, research, scientific development, and the
commercialization of new inventions.The USPTO also
promotes economic vitality by ensuring that only valid
patent applications are approved for granting, thus
providing certainty that enhances competition in the
marketplace.

The Patent Organization. The Patent organization
examines patent applications to compare the scope
of claimed subject matter to a large body of fechno-
logical information to defermine whether the claimed
invention is new, useful, and non-obvious. Patent
examiners also provide answers on applications
appealed to the Patent Trial and Appeal Board (PTAB),
prepare initial memoranda for interference’! proceed-
ings to determine priority of invention, and prepare
intfernational preliminary examination reports for inter-

T A patent interference is a determination of which party first invented the commonly claimed invention (priority contest) between an

application and either another application or an issued patent.

www.Uspto.gov




MANAGEMENT'S DISCUSSION AND ANALYSIS

A patent drawing of an inline roller skate placed on the left-hand side
of a child wearing inline roller skates.

national applications filed under the Patent Cooper-
ation Treaty (PCT). The patent process includes
performing an administrative review of newly-filed
applications, publishing pending applications, issuing
patents fo successful applicants, and disseminating
issued patents to the public.

The Trademark Organization. The Trademark orgo-
nization registers marks (frademarks, service marks,
certification marks, and collective membership
marks) that meet the requirements of the Trademark
Act of 1946, as amended, and provides notice fo the
public and businesses of the trademark rights
claimed in the pending applications and existing
registrations of others. The core process of the
Trademark organization is the examination of appli-
cations for frademark registration. As part of that
process, examining attforneys make determinations
of registrability under the provisions of the Trademark
Act, which includes searching the electronic
databases for any pending or registered marks that
are confusingly similar fo the mark in a subject appli-
cation, preparing letters informing applicants of the
attorney’s findings, approving applications to be
published for opposition, and examining statements
of use in applications filed under the Intent-to-Use
provisions of the Trademark Act.

Domestically, the USPTO provides tfechnical advice
and information fo executive branch agencies on IP
matters and frade-related aspects of IP rights. Inter-
nationally, the USPTO works with foreign governments

PERFORMANCE AND ACCOUNTABILITY REPORT: FISCAL YEAR 2012

T. Markey celebrates the National
Trademark Expo on October 14, 2011.

o establish regulatory and enforcement mechanisms
that meet international obligations relating to the
protection of IR

The performance information presented in this report
is the joint effort of the Under Secretary’s office, the
Patent organization, the Trademark organization, the
Office of the Administrator for Policy and External Affairs,
and the Office of the Chief Financial Officer (OCFO).

Our People

At the end of FY 2012, the USPTO work force (Figure 2)
was composed of 11,531 federal employees
(including 7,935 patent examiners and 386 trademark
examining attorneys).

| FIGURE 2 | USPTO Staffing

3,210
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386

[ Patent Examiners
Trademark Examining Attorneys
B Remaining USPTO Staff

Total 11,531




America Invents Act

resident Obama signed the
PLeahy—Smifh America Invents

Act (AIA) (Pub. L. No. 112-29)
info law on September 16, 2011. This
sweeping reform infroduced some of
the biggest changes to the patent
system in 200 years.

Since its enactment, the USPTO has
worked diligently fo implement the
AlA’s statutory requirements to
improve patent quality, reduce the
backlog of patent applications,
reduce domestic and global
patenting costs for U.S companies,
provide greater certainty in patent
rights, and offer effective alternatives
to costly and complex litigation.

In this fiscal year, the USPTO has
accomplished the following signifi-
cant milestones in implementing the
AlA:

Rulemaking

In order fo implement the provisions of
federal statutes, agencies typically
must first make them a part of their
regulatory scheme by engaging in
rulemaking. The following is a summary
of USPTO's rulemaking progress:

® 12 Notices of Proposed
Rulemaking (NPRM) implementing
five patent-related provisions and
four Patent Trial and Appeal Board
(PTAB)3 related provisions were
published for public comment by
February 2012. Final Rules for
these same provisions were
published by mid-August 2012.

® One First-Inventor-to-File NPRM and
one First-Inventor-to-File Proposed
Examination Guidance were
published for public comment in
July 2012.

® One Fee Setting NPRM was
published on September 6, 2012.

® Notice of Inquiry published in the
Federal Register on August 16,
2012 to request public comment
on options for adjusting
frademark application fees.

For more informafion regarding
AlA-related rulemaking, associated
comments, efc. please go to www.
uspfo.gov/aia_implementation/.

AlA Studies

The AlA requires the USPTO fo conduct
three studies into certain areas of the
intellectual property law and make
recommendations fo Congress based
on study findings. The AIA-mandated
studies concern prior user rights, inter-
national patenting by small businesses,
and confirmatory genetic testing.
For more information about these
AlA-required studies, please see
www.uspfo.gov/aia_implementation.

AIA Programs

The AlA requires the USPTO to establish
cerfain programs o assist applicants
to file and prosecute patent appli-
cations, fo build a methodology for
studying the diversity of patent appli-
cants, and to establish three satellite
offices. The initial satellite office opened
in Detroit, Michigan on July 13, 2012.
Three additional locations - Denver,
Colorado; Dallas-Ft. Worth, Texas; and
Silicon Valley, California - will be
opening in the coming years. For more
information about USPTO progress for
these programs, please see www.uspfo.
gov/aia_implementation.

Target Outreach to AIA
Specific Topics

It is the USPTO's top priority to keep our
stakeholders informed and as involved
in the AIA implementation as much as
possible. These are a few of the import-
ant steps we fook to ensure maximum
fransparency and participation:

®
DETROIT
ALEXANDRIA @',
4

. @ SILCON @ DENVER

VALLEY
@ DALLAS-FT. WORTH

TOP: The USPTO new satellite office locations.

BOTTOM: On September 12, 2012, the USPTO

hosted a public roadshow in Alexandria,

Virginia, to share information about new final
rules implementing provisions of the America

Invents Act.

Public “roadshows” to share
information about new final rules
implementing provisions of the AlA.

AlA micro-site created fo house all
AlA implementation information.

AlA implementation status report
posted monthly on AIA micro-site.

AlA Subscription Center created
and utilized to distribute AIA
implementation information to
subscribers.

More than 200 external AIA
presentations given in U.S.and
abroad.

Press releases, subscription center
blasts, and social media
communications issued for every
major AlA implementation event,
such as NPRM publication in the
Federal Register.

3 Note that the USPTO entity "Board of Patent Appeals and Interferences” (BPAI) was renamed “Patent Trial and Appeal Board” on
September 16, 2012 in accordance with AIA requirements.
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Performance Goals and Results

Introduction to Performance

In FY 2010, the USPTO issued its 2010-2015 Strategic
Plan, which recognizes that innovation has become
the principal driver of our modern economy by stimu-
lating economic growth and creating high-paying
jobs. America’s innovators rely on the U.S. patent and
frademark systems to secure investment capital and
to bring their products and services to the market-
place as soon as possible. Therefore, it is critical for
America’s innovators o have a well-run USPTO.

Strategic Planning Performance Framework

The USPTO’s mission is fo foster innovation and compet-
itiveness by providing high quality and timely exam-
inatfion of patent and frademark applications, guiding
domestic and infternational intellectual property
policy, and protfecting intellectual property rights.
The USPTO 2010-2015 Strategic Plan (www.uspto.gov/
about/stratplan/) provides three strategic goal and
one management goal in support of the agency’s
mission with a focus on achieving results. The strafegic
objectives under the first three goals define what the
agency needs to do in order fo achieve the goals.
The management goal provides the administrative
support foundation for USPTO to achieve organizo-
fional excellence.

The USPTO strategic planning performance framework
is designed to strengthen the capacity of the USPTO
by focusing on a specific set of goals and the steps
we must take o reach those goals, as follows:

® Provide timely examination of patent applications:
Reduce the average time fo first office action for
patent applications to 10 months (average time
from filing until an examiner’s initial determination

PERFORMANCE AND ACCOUNTABILITY REPORT: FISCAL YEAR 2012
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Performance Target Results

100%
(11

[ Met Target B Not Met

on patentability), and average fotal pendency
to 20 months (average time from filing until the
application is issued as a patent or abandoned)

® Improve quality of patent examination

® Improve/enhance patent appeal and post-grant
processes

® Optimize tfrademark quality and maintain
pendency

® Demonstrate global leadership in all aspects
of IP policy development

® |mprove IT infrastructure and tools

® Implement a sustainable funding model
for operations

® |mprove relations with employees and
stakeholders.

These priorities support the DOC's theme of economic
growth, and the goal of delivering the tools, systems,
policies, and fechnologies critical fo fransforming our
economy, fostering U.S. competitiveness, and driving
the development of new businesses.
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There are 11 Strategic Plan performance oufcome
measures, all designed fo achieve the USPTO's strafegic
goals. Annual performance targets were developed
for each measureable outcome.

The USPTO met its targets for all 11 performance
measures as shown in Figure 3.

Our plan communicates the USPTO’s priorities and
directions, and serves as the foundation for program-
matic and management functions. As a management
ool for tfracking progress in meeting each of our perfor-

MANAGEMENT'S DISCUSSION AND ANALYSIS

mance commitments, the plan includes a Balanced
Scorecard which identifies the objectives, initiatives,
and performance measures associated with each
strategic goal. These performance commitments are
outlined in the strategic framework presented inTable 1.

Following the presentation of the Strategic Planning
Framework, a summary table (Table 2) provides trend
information on performance results within each
strategic goal. This is followed by a more detailed
discussion of our strategy and performance results, by
strategic objective within each strategic goal.

2010-2015 Strategic Plan

Mission
Fostering innovation, competitiveness and economic growth, domestically and abroad by delivering high
quality and timely examination of patent and trademark applications, guiding domestic and international
intellectual property policy, and delivering intellectual property information and education worldwide,
with a highly skilled, and diverse workforce.

Strategic Goals with
Resources Invested

Vision
Leading the Nation and the World in Intellectual Property Protection and Policy.

Re-Engineer Patent Process to Increase Efficiencies and Strengthen Effectiveness

Objectives

GOAL 1:

Increase Patent Application Examination Capacity

Optimize Patent Quality

and Timeliness and Work Sharing

Improve Patent Pendency and Quality by Increasing International Cooperation

Obligations: $2,112.7 million

Measure and Improve Patent Quality

Total Cost: $2,079.4 million

Improve Appeal and Post-Grant Processes

Develop and Implement the Patent End-to-End Processing System

Maintain Trademark First Action Pendency on Average between 2.5 - 3.5 Months
with 12.0 Months Final Pendency

GOAL 2:

Continuously Monitor and Improve Trademark Quality

Optimize Trademark Quality

and Timeliness and Registrations

Ensure Accuracy of Identifications of Goods and Services in Trademark Applications

Obligations: $216.9 million

Enhance Operations of Trademark Trial and Appeal Board (TTAB)

Total Cost: $201.3 million

Modernize IT System by Developing and Implementing the Trademark Next
Generation IT System

Develop a New Generation of Trademark Leaders

GOAL 3:

Provide Domestic and Global Strategy

Provide Domestic Leadership on IP Policy Issues and Development of a National IP

Leadership to Improve Intellectual
Property Policy, Protection and
Enforcement Worldwide

Obligations: $45.1 million
Total Cost: $40.3 million

Provide Leadership on International Policies for Improving the Protection and
Enforcement of IP Rights (IPR)

MANAGEMENT GOAL:

Improve IT Infrastructure and Tools

Achieve Organizational

Implement a Sustainable Funding Model for Operations

Excellence

Improve Employee and Stakeholder Relations

www.uspto.gov
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Summary of Strategic Goal Results

The following table summarizes FY 2012 actual performance results against established goals and targets for
each key performance measure. The table also includes actual performance results for the past four fiscal
years. For the latest updated status for these and other performance measures, please visit our Dashboard
at our Data Visualization Center at: www.uspto.gov/about/stratplan/dashboards.jsp.

Summary of Strategic Goal Results for FY 2008 - FY 2012

FY 2008 FY 2009 FY 2010 FY2011 FY 2012 FY 2012
Strategic Goals Performance Measures Actual  Actual  Actual  Actual Target Actual

GOAL 1: Optimize Patent Quality and Timeliness

Average First Action Pendency 25.6 25.8 25.7 28.0 22.6 VARY
Average Total Pendency 32.2 34.6 35.3 33.7 34.7 32.4
Patent Quality Composite Rate N/A N/A N/A 30.7 48-56 72.4
Patent Applications Filed Electronically 71.7% 82.4% 89.5% 93.1% 96.0% 97.1%!

GOAL 2: Optimize Trademark Quality and Timeliness

Average First Action Pendency 3.0 2.7 3.0 3.1 251035 3.2
Average Total Pendency 11.8 11.2 10.5 10.5 12.0 10.2
First Action Compliance Rate 95.8% 96.4% 96.6% 96.5% 95.5% 96.2%
Final Compliance Rate N/A 97.6% 96.8% 97.0% 97.0% 97.1%
Exceptional Office Action N/A N/A N/A 23.6% 20.0% 26.1%
Trademark Applications Processed Electronically N/A 62.0% 68.1% 73.0% 74.0% 77.0%

GOAL 3: Provide Domestic and Global Leadership to Improve Intellectual Property Policy, Protection and Enforcement Worldwide

Percentage of prioritized countries for which country N/A NA 75% 100% 75% 75%
feams have made progress on at least 75% of action
steps in the country-specific action plans along the
following dimensions:

1. institutional improvements of IP office
administration for advancing IP rights,

2. institutional improvements of IP enforcement
entities,

3. improvements in IP laws and regulations, and

4. establishment of government-to-government
cooperative mechanisms.

The performance result of a given measure is either ll Met (100 percent or greater of target), [ Slightly Below (95 fo 99 percent of the
target), or M Not Met (below 95 percent of target).

N/A: Denotes new performance measures where data was not available.
T This is preliminary data and is expected to be final by December 2012 and will be reported in the FY 2013 PAR.
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What is a patent?

A patent is an infellectual
property right granted by
the Government of the
United States of America
fo an inventor “to exclude
others from making, using,
offering for sale, or selling
the invention throughout
the United States or
importing the invention
intfo the United States” for

it
T

Patent number 2,091,077 for a “Lawn Mower,”
issued to H.C. Limbach in 1937.

a limited time in exchange for public disclosure of the invention when
the patent is granted.

There are three types of patents. Utility patents may be granted to
anyone who invents or discovers any new and useful process,
machine, article of manufacture, or composition of matter, or any
new and useful improvement thereof. Design patents may be granted
fo anyone who invents a new, original, and ornamental design for an
artficle of manufacture. Plant patents may be granted to anyone who
invents or discovers and asexually reproduces any distinct and new
variety of plant.

PATENTS: STRATEGIC GOAL 1



Below are those Strategic Goal 1 measures for which enough data is available to establish performance
frends. The Patent Quality Composite Rate Measure is new and has insufficient data to show a trend
this year.

Patent Average First Action Pendency

Hl Target M Actual

13.6 13.9 14.7
FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

Trend: Trends for targets and actuals are negative from FY 2000 to FY 2012. Patent pendency has increased over time in large part because
of the increasing complexity and volume of patent applications that required more time to review. Note that in a most recent five-year analysis,
the pendency frend line is becoming significantly more shallow. Additional discussion for this metric can be found on page 20.

Patent Average Total Pendency

l Target M Actual

25.0 24.7 24.0
FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

20

Trend: Trends for targets and actuals are negative from FY 2000 to FY 2012. Patent pendency has increased over time in large part because
of the increasing complexity and volume of patent applications that required more time to review. Note that in a most recent five-year analysis,
the pendency trend line is becoming significantly more shallow. Additional discussion for this metric can be found on page 20.

Patent Applications Filed Electronically

93.1%

Hl Target M Actual
92.0%

2.0%
1.5%
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FY 2003 FY2004 FY2005 FY2006 FY2007 FY2008 FY2009 FY2010 FY2011 FY2012

Trend: Target and actual frends are positive from FY 2003 to FY 2012. Additional discussion for this metric can be found on page 25.
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Strategic Goal 1: Optimize Patent Quality and Timeliness

mentation efforts are proceeding on a fimely

basis. America’s innovators are already seeing
the benefits of this legislation. Seven provisions of the
AlA have been implemented - all within the time
frames prescribed by the Act - and proposed rules
have been published for nine more provisions.
The USPTO remains on track to timely implement all
provisions of the AlA.

T he USPTO is pleased to report that our AIA imple-

The USPTO is also proud of our ongoing, concurrent
efforts to improve the patent examination process and
more quickly move important innovations to the
marketplace. For example, our backlog of patent
applications has been reduced to 608,283, the lowest
level in several years despite significant increases in
filings last year and this year. Our fotal pendency was
reduced to 32.4 months and our first action pendency
was reduced fo 21.9 months, much lower than the
previous year.

In order fo achieve its goal to reduce pendency, the
USPTO launched a major program called Clearing
Our Oldest Patent Applications 2.0 (COPA 2.0).
COPA 2.0 is a continuation of the original COPA effort
fo eliminate the “tail” of backlog applications.
For COPA 2.0, the “tail” is applications that were
13 months and older as of October 1, 2011, and had
not received a first office action. The goal for FY 2012
was to complete a first office action on 260,000
applications. As of the end of the year, we addressed
more than 271,635 COPA 2.0 applications and
achieved over 100 percent of the goal. Clearing the
oldest patent applications is important to the
USPTO’s long-term success in reducing pendency
and the excess inventory of unexamined patent
applications.

The improvements and increased efficiencies are
shown in our COPA performance metrics in Figure 7,
below.

Clearing the Oldest Patent Applications - FY 2012
COPA "Tail” Cases in the Backlog
25,000
20,000 || [ 1L e A
271,635 Tail Cases Worked.
FY 2012 Goal of 260,000
Applications Exceeded 32,365 of
15,000 by 11,635 . the original
304,000 Total
Tail Cases
Remaining
10,000 (- B A B A B L o e
5,000

e e e e e
13 15 17 19 21 23 25 27 29 31 33 35 37 39 41 43 45 47 49 51 53 55 57 59

FY 2012 COPA Backlog (Tail): Applications with filing dates on or before September 1, 2010 (304,000 on Oct. 1, 2011)
FY 2012 Goal: Reduce COPA Backlog (Tail) by 260,000 applications (92,328 applications have been disposed)

99% of the original COPA 1.0 cases have received a first action.

(As of FY 2012 Q4 — COPA 2.0 goal was exceeded by 11,635 applications.)

B Tail Cases Worked

[] Tail Cases Remaining

www.uspto.gov




MANAGEMENT'S DISCUSSION AND ANALYSIS

OBJECTIVE 1: Re-engineer patent process
to increase efficiencies and strengthen
effectiveness

The USPTO is realizing benefits from the success of
various initiatives, pilots, and operational improve-
ments. The agency is moving from a one-track
patent examination process to a multi-track process
by adopting procedures and initiatives that incen-
fivize abandoning applications that are not
important o applicants; accelerating critical tech-
nologies; permitting an applicant to accelerate
applications; and exploring other incentive and
accelerated examination options. Specific initia-
fives include:

Track One

The USPTO launched the AlA-mandated acceler-
ated examination program (Track One) that allows
patent applications to be processed to completion
in 12 months and offers small businesses a discount
on this option. Since its inception, the agency
received more than 6,000 Track One patent applica-
tions, and more than 2,400 entrepreneurs have
taken advantage of those 50 percent discounts.
The agency completed more than 3,900 first actions
on Track One examinations in an average of 50 days,
mailed over 1,085 allowances, and issued more
than 677 patents.

First Action Interview Pilot Program

The First Action Interview Pilot Program allows partici-
pants fo conduct an interview with the examiner as
soon as the prior art search has been conducted.
This program was expanded from a smalll pilot program
to include additional technical areas, enhance effi-
ciency, and provide more options to partficipants.
The program has many benefits including: (1) the
ability fo advance prosecution of an application;
(2) enhanced inferaction between the applicant and
the examiner; (3) the opportunity fo resolve patent-
ability issues one-on-one with the examiner at the
beginning of the prosecution process and; (4) the
opportunity to facilitate early allowance. The First-Ac-
fion Interview Pilot Program notice was originally signed
March 24, 2008. The USPTO launched the Full First
Action Interview Pilot Program on May 16, 2011.
This program expands on the First Action Inferview Pilot

PERFORMANCE AND ACCOUNTABILITY REPORT: FISCAL YEAR 2012

Program by including all utility applications in all tech-
nology areas and filing dates. As with the previous First
Action Interview pilot programs, the applicant is
entitled to a first action interview, upon request, prior
to the first office action on the merits. This pilot has
been extended to run through November 16, 2012.
A total of 3,533 applicants have joined the programs
since April 2008, 870 inferviews have been conducted,
and 1,304 of the applications have been allowed.
The program has an overall first action allowance rate
of 29.4 percent as compared with 11.5 percent for all
original non-continuing applications in FY 2012.

After Final Practice and Quick Path IDS (QPIDS)
Pilots

As another part of our ongoing efforts toward
compact prosecution and increased collaboration
between examiners and stakeholders, we recently
announced the start of the After Final Consideration
Pilot (AFCP) and QPIDS pilots. The AFCP allows addi-
fional flexibility for applicants and examiners to work
together in “affer final” situations to move applications
tfoward allowance.

Our QPIDS pilot provides consideration of an Informa-
fion Disclosure Statement (IDS) submitted affer the
payment of the issue fee without requiring a Request
for Continued Examination (RCE). The objective of
this new pilot program is to reduce the number of
RCEs filed for consideration of an IDS after the issue
fee is paid.

Table 3 below provides the relative cost effectiveness
of the entire patent examination process over time,
or the efficiency with which the organization applies
its resources to production.

Measure: Total Cost Per
Patent Production Unit
FISCAL YEAR TARGET ACTUAL
2008 $3,982 $3,773
2009 $3,662 $3,5623
2010 $3,530 $3,471
2011 $4,041 $3,594
2012 $3,970 $3,617
2013 $4,041
2014 $3,878
Target Met.




OBJECTIVE 2: Increase patent application
examination capacity

The USPTO continues fo increase its examination
capacity by employing new recruitment and devel-
opment models to hire, train, and retain a highly
skilled and diverse workforce. While continuing to
draw candidates from traditional sources, a targeted
hiring program was launched to focus on recruiting
experienced former examiners and IP professionals.
The new hiring model seeks individuals with appro-
priate technology backgrounds who also have
previous IP experience for patent examiner positions.
In contrast with previous hiring which focused on
scientific background and experience, this new
hiring model places more emphasis on recruiting
candidates with significant IP experience. This will
result in reduced training time as well as an
increased ability to examine applications much
sooner with an experienced new hire, thereby
increasing overall production output.

For the first fime ever, the USPTO has expanded its
operations outside of the Washington, DC metropol-
itan area as part of our ongoing effort to recruit and
retain the nation’s fop professionals. The first USPTO
satellite office, the Elijah J. McCoy Satellite Office,

MANAGEMENT'S DISCUSSION AND ANALYSIS

opened in Detroit, Michigan on July 13, 2012.
This location and future locations will function as
hubs of innovation and creativity, helping protect
and foster American innovation in the global market-
place, assisting businesses to cut through red tape,
and creating hundreds of highly-skilled jobs in each
of the local communities. The IP experts in the office
will work closely with entrepreneurs and help further
reduce the backlog of patent applications and
appeals. Reducing the backlog of patents and
simultaneously speeding up the process will allow
businesses to move their innovation fo market more
quickly. The new office is the first to open out of four
announced USPTO satellite offices saving critical
tfime and resources. The AlA, signed into law by
President Obama on September 16, 2011, requires
the USPTO to establish three satellite locations as
part of a larger effort fo modernize the U.S. patent
system by September 16, 2014.

In the coming years, the USPTO plans to open in
three new locations in or around Dallas, Texas,
Denver, Colorado, and Silicon Valley, California.These
efforts, in conjunction with our ongoing implemento-
fion of the AIA, are improving the effectiveness of our
IP system, and breathing new life info the innovation
ecosystem.

A group of Pafent Training Academy graduates pose with management officials and Deputy Under Secretary Theresa Rea.

www.uspfo.gov




MANAGEMENT'S DISCUSSION AND ANALYSIS

OBJECTIVE 3: Improve patent pendency and
quality by increasing international cooperation
and work-sharing

Patent processing times are primarily gauged by two
measures - Average First Action Pendency (Table 4)
and Average Total Pendency (Table 5). Average First
Action Pendency is the average length of time it takes
from filing until an examiner’s initial determination of
the patentability of an invention. Average Total
Pendency is the average length of time it fakes from
filing until the application is issued as a patent or
abandoned by the applicant. Due to our successful
effort, Average First Action Pendency has declined
significantly from the previous year.This decrease was
expected due to the efforts focused on clearing up
the oldest patent applications from the backlog
through the COPA 2.0 initiative.

Measure: Patent Average First
Action Pendency (Months)
FISCAL YEAR TARGET ACTUAL

2008 26.9 25.6
2009 27.5 25.8
2010 25.4 25.7
2011 23.0 28.0
2012 22.6 21.9
2013 18.0!
2014 15.8!

Target Met.

! Outyear targets subject to change.

Measure: Patent Average
Total Pendency (Months)
FISCAL YEAR TARGET ACTUAL

2008 34.7 32.2
2009 37.9 34.6
2010 34.8 35.3
2011 345 33.7
2012 34.7 32.4
2013 30.1!
2014 26.11

Target Met.

! Outyear targets subject to change.

In recent years, the Patent Prosecution Highway (PPH)
has proven to be a significant work sharing initiative
for the USPTO, and a successful vehicle enabling
faster and less expensive multi-country patent prose-
cution for the IP community.

PERFORMANCE AND ACCOUNTABILITY REPORT: FISCAL YEAR 2012

Through a series of infernational work-sharing agree-
ments, PPH has helped patent applicants receive [P
protection in 24 different countries—faster and at a
lower cost. This kind of infernational collaboration is
especially important in breaking down the barriers
that impede smaller companies trying to export their
products into a global marketplace.

As of the end of FY 2012, over 17,400 applications at
the USPTO had been received within the PPH program
since its inception (Figure 8).This achieved the goall
of driving significant increase in usage for three years
running. Users benefit not only by fast portfo-
lio-building, but also by enjoying the collective savings
of millions of dollars in the process. A study by our
user community demonstrated that—in a single appli-
cation—anywhere from $2,000 fo $13,000 in reduced
prosecution costs can be realized through PPH.
For international filers of all sizes, that level of savings
adds up quickly.

While PPH has grown tremendously in usage, we are
working with our infernational partner offices to further
improve the program. One of the first major steps was
expansion of the PPH info the PCT system. This opened
up the advantages of PPH to an entire sector of infer-
national filers, while paving the way foward making
PCT the work-sharing model it was originally infended
to be. With the world’s patent offices making produc-
five use of each other’s work, the USPTO can reduce
the cost of doing business and help innovators move
their products to market faster, with greater predict-
ability and certainty.

Other important PPH metrics include:

® An overall allowance rate of 90 percent, signifi-
cantly higher than the overall USPTO average allow-
ance rate;

® A lower average appeal rate of 0.9 percent versus
the overall USPTO average appeal rate of 3.0 per-
cent; and

® An 11.0 percent rate of requests for continued
examination versus the USPTO rate of 29.6 percent
requests for continued examination.

This program was selected by former Secretary of
Commerce, Gary Locke, as one of the first two
programs o be awarded the Department’s first Perfor-



MANAGEMENT'S DISCUSSION AND ANALYSIS

| FIGURE 8| Cumulative Total PPH Filings
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mance Excellence Award for outstanding efforts to
improve business processes.

OBJECTIVE 4: Measure and improve
patent quality

The USPTO continues fo focus on delivering high-
quality patents to innovators. More than two years
ago, the agency worked with our patent examiners’
union fo develop a new work credit system that gives
examiners more time to review the merits of an appli-
cation before making a decision. We have improved
our hiring practices, recruiting experienced IP profes-
sionals as well as recent engineering graduates.
Comprehensive tfraining is provided for new as well
as experienced examiners.

We implemented new performance standards that
place a greater emphasis on examiners inferacting
with patent applicants earlier in the process o clarify
claims and enhance the quality of patent reviews.

Collaboration with our PPAC - and the entire patent
community - led to the development of a compre-
hensive set of metrics that we use to monitor patent
quality from start to finish. These quality metrics are
reported to our stakeholders on a monthly basis via
the USPTO Data Visualization Center - Patent’s
Dashboard (Figure 9), available at www.uspto.gov/
about/stratplan/dashboards.jsp.

To better measure the quality of services provided by
the patent examining staff, the USPTO expanded its
Patents External Quality Survey.This survey gives appli-
cants an opportunity to provide feedback on the
patent process on a semi-annual basis. The survey
provides a valuable complement to other quality
initiatives, such as enhancing interview practice.
The survey results (Figure 10), along with customer
outreach efforts and other initiatives, enable the
USPTO to improve service quality based upon the
input collected through the survey process. In the
Fall 2012 survey, 35 percent of customers felt that
overall examination quality had slightly or signifi-
cantly improved over the previous three months.
These levels are consistent with those observed over

www.uspto.gov
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USPTO Data Visualization Center
- Patent’s Dashboard

the past year and remain some of the most positive
ratings the USPTO has achieved since the inception
of the survey.

Selected External Survey Findings
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Other measures of patent quality include the Patent
In-Process Compliance Rate (Table 6) and the Patent
Final Disposition Compliance Rate (Table 7).
The Patent In-Process Compliance Rate provides the
percentage of Ufility, Plant, Reissue, Design (UPRD)
allowances and final rejections reviewed that were
found to be compliant with applicable rules and laws
regarding final patentability determination.The Patent
Final Disposition Compliance Rate provides the per-
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centage of UPRD office actions prior to allowance or
final rejection that were found to be compliant with
applicable rules and laws. These quality measures
contribute to changing our focus from end-process
reviews to an emphasis on front-end quality.
These measures are being subsumed within the more
robust measure, the Patent Quality Composite Rate.

Measure: Patent In-Process
Compliance Rate
FISCAL YEAR TARGET ACTUAL
2009 N/A 93.6%
2010 94.0% 94.9%
2011 94.6% - 95.6% 95.2%
2012 94.6% - 96.0% 95.9%
Measure: Patent Final Disposition
Compliance Rate
FISCAL YEAR TARGET ACTUAL
2009 N/A 9Q4.4%
2010 94.5% 96.3%
2011 95.6% - 96.5% 95.4%
2012 95.6% -96.7% 96.6%

The USPTO implemented a new quality measure,
"Patent Quality Composite Rate.” The new composite
quality metric is composed of seven total factors
that take intfo account stakeholder comments,
including three factors drawn from the USPTO’s
previous quality measurement procedure, and four
new factors that focus upon data never before
acquired and/or employed for quality measure-
ment purposes. The following factors have been
modified from the previous procedure measure:
(1) the quality of the action setting forth the final
disposition of the application; (2) the quality of the
actions taken during the course of the examination;
and (3) the perceived quality of the patent process
as measured through external quality surveys of
applicants and practitioners. The newly added
factors measure: (1) the quality of the examiner’s
initial search; (2) the degree to which the first action
on the merits follows best examination practices;
(3) the degree to which global USPTO data is indic-
atfive of compact, robust prosecution; and (4) the
degree to which patent prosecution quality is
reflected in the perceptions of the examination
corps as measured by internal quality surveys.
Table 8 exhibits our recent progress on this new



measure. Note that FY 2011 was the baseline year
for this new measure.

In providing more effective training, the USPTO further
enhances patent examination fundamentals,
communication, and cooperation between the
examiner and applicant. The USPTO utilizes a highly
successful compact prosecution training and
refresher fraining program that encompasses over
20training modules designed fo enhance examiners’
knowledge and skills in procedural and legal fopics
pertaining to patent examination. In addition, the
USPTO has also implemented the Pafent Examiner
Technical Training Program (PETTP) which provides
patent examiners with direct access to experts who
are able fo share their fechnical knowledge on prior
art and industry standards in areas of emerging
technologies and established technologies.
The PETTP provides an excellent opportunity for
communication between patent examiners and the
experts who work in the various technologies that
are examined throughout the USPTO. This enhanced
communication conftributes to improving overall
patent quality and decreasing patent pendency.
Another new program is the Site Examiner Education
(SEE) program, this program allows examiners to
fravel to companies and educational institutions to
learn about updates on technology or new technol-
ogies and experience how technologies operate in
the field.

In addition, the Office of Patent Training (OPT) has
provided a two-phase training program to new
supervisory patent examiners which provides
coaching and mentoring, leadership and software
fraining modules in an effort to help patent
examiners reach their full potential. Patent managers
and supervisors will continue to participate in a
Leadership Development Program which focuses on
educating and creating leaders. Furthermore, the
OPT received recertification for the I1ISO 9001:2008.
In addition, the USPTO’s Office of Patent Quality
Assurance (OPQA) received a certificate of registra-
fion for the International Standard ISO 9001:2008.
The ISO 9001 quality standard is the most widely
recognized and established quality management
system framework in the world, outlining require-
ments that provide the foundation for both OPQA
and to meet customer expectations and achieve
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customer satisfaction. One of the quality manage-
ment principles of ISO 9001 is the continual improve-
ment of overall performance.

Work product review, feedback, and fraining are
interrelated quality components and are key to
quality patent examination, a critical part of the
USPTO's strategic plan. In achieving ISO 9001:2008
certification by OPQA, the USPTO has ensured that
well-defined and documented standards and
processes are in place and demonstrates to internal
and external stakeholders alike that it is dedicated
fo providing consistent quality products and services.

Measure: Patent Quality Composite Rate

FISCAL YEAR TARGET ACTUAL
2010 N/A N/A
2011 N/A 30.7
2012 48-56 724
2013 65-73
2014 8391
Target Met.

OBJECTIVE 5: Improve appeal and post-grant
processes

September 16, 2012 marked a momentous occasion
for the Board of Patent Appeals and Interferences
(BPAl). On that day, the BPAI become the PTAB.
In keeping with that change, the Board opened for
business fo accept petitions for some of the new AIA
post grant proceedings using the Patent Review
Processing System (PRPS), our new, web-based
e-filing tool.

The PTAB issued a record number of decisions in
FY 2012; 10,180. Because of the outstanding efforts
of the Judges and staff at the PTAB, the backlog of
ex parfe appeals has stopped growing for the first
tfime in several years. While we expect to keep
making progress, there are many factors which play
info the reduction, including infake of new appeals,
successful hiring in FY 2013, and infake of proceed-
ings authorized by the AIA. All indications are
presently favorable that the PTAB will be making
steady progress in reducing the backlog to a
manageable level. In addition, the PTAB coordi-
nated and published new rules relating to the

www.uspfo.gov
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processing of ex parte appeals. These new rules
streamline and simplify the appeal process, resulting
in greater efficiencies for both Appellants and the
Board. In preparation for the implementation of the
AlA, the PTAB wrote and published rules to implement
the new procedures, and developed systems
required to conduct Inter Partes Reviews, Post Grant
Reviews, the Transitional Program Review for Covered
Business Methods Patents, and Derivation Proceed-
ings. PTAB is currently on track fo implement the AlA
on fime.

The PTAB continues to improve communications
with the Patent organization. PTAB continued its
program where senior patent examiners are detailed
fo the PTAB in order to develop a high-level under-
standing of its operations, decision-making
processes, and constraints. Patent examiners are
detailed from the examination corps to work with
Administrative Patent Judges by researching both
technical and legal issues raised in appealed cases
and apply court decisions in legal analysis to assist
judges crafting quality decisions. PTAB contfinues to
liaise with USPTO technology center representatives
in order to enhance operational understanding
throughout the agency.

OBJECTIVE 6: Develop and implement the
patent end-to-end processing system

The USPTO is implementing a variety of IT initiatives to
improve our patent operations.

The Patent End-to-End (PE2E) and Patent Application
Text Initiative (PATI) will convert 55 million image-
based pages into structured text. This effort will yield
eXtensible Markup Language (XML) text versions of
the key documents for the entire active patent
backfile. Upon completion, legacy tools will provide
the converted documents to all patent examiners for
seamless use within the legacy examination tools.
Furthermore, it lays the foundation for PE2E’s content
as PE2E grows to encompass the patent corps.

Universal Laptops (UL) have been deployed to patent
examiners. This 18-month effort was on time and on
budget, providing patent examiners with state-of-
the-art laptops and collaboration tools to improve
productivity and facilitate telework and remote collab-
oration through video conferencing and Voice over
Internet Protocol capabilities.

The Patent Trial and Appeal Board swearing-in ceremony held at the USPTO headquarters on March 1, 2012.

PERFORMANCE AND ACCOUNTABILITY REPORT: FISCAL YEAR 2012
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E-petitions allow applicants to obtain real-tfime Measure: Patent Applications

decisions on their petitions by automating the Filed Electronically

handling of common electronically filed petitions. FISCAL YEAR TARGET ACTUAL

E-petitions now account for more than a third of 2008 69.0% 71.7%

petitions received by the USPTO. 2009 80.0% 82 4%
2010 90.0% 89.5%

The USPTO's network infrastructure has been upgraded 2011 92.0% 93.1%

with connectivity to the infernet at 3GBps, providing 2012 96.0% 97.11

Internet Service Provider (ISP)-grade network 2013 97.0%?

bandwidth fo our examiners. This ensures that tele- 2014 97.0%

workers have the highest quality remote access into Target Met.

their examination tools, and it substantially improves ! Preliminary data and is expected to be final by December

the USPTO's ability to support high definition video 2012 and will be reported in the FY 2013 PAR.

conferences between examiners and applicants. 2 Outyear targets subject to change.

The USPTO confinues to provide and enhance the
tools for applicants’ use for patent application filing.
The use of electronic filings as shown in Table 9
continues to rise, now at 97.1 percent, from last year
when 93.1 percent of applications were filed
electronically.

The improvements and increased efficiencies can
be seen in some of our metrics in Figure 11.

| FIGURE 11 | Various Patent Metrics
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FIGURE 11 Continued Various Patent Metrics
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What is a trademark or service mark?

A trademark is a brand

name. A frademark or

service mark includes .
Name This

any word, name, Action Figure Logo

symbol, device, or any

combination, used or

Answer: TRANSFORMERS®

infended to be used fo
identify and distinguish
the goods and services
of one seller or provider

from those of others, L ;
A Transformers action figure is a good repre-

CLICRR AN pelle I EAM TR  ohigtion of a trademark or service mark.
source of the goods

and services. Although federal registration of a mark is not mandatory,
it has several advantages, including nofice fo the public of the regis-
frant’s claim of ownership of the mark, legal presumption of ownership
nationwide, and exclusive right to use the mark on or in connection
with the goods and services listed in the registration.

TRADEMARKS: STRATEGIC GOAL 2



Below are those Strategic Goal 2 measures for which enough data is available to establish performance
frends. The Exceptional Office Action Measure is new and has insufficient data to show a trend this year.

| FIGURE 12 | Trademark Average First Action Pendency

6.6 66 64
5.7 . ) M Target M Actual

27 3.0 3.0 29 3.0 27 3.0 3.1 3.2
FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

Trend: Target and actual trends are positive from FY 2000 to FY 2012. Additional discussion for this metric can be found on page 30.

| FIGURE 13 | Trademark Average Total Pendency

W Target M Actual

FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

Trend: Target and actual trends are positive. Additional discussion for this metric can be found on page 30.

9 . 96.4% 96.6% 96.5% 96.2%
95.3% 95.7% 95.9% o0 —C— 7 M Target M Actual

® ®
95.5% 95.5% 95.5% 95.5% 95.5% 95.5%

93.5%

o
01.7% 92.5%

FY 2004 FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

Trend: Target and actual trends are positive from FY 2004 to FY 2012. Additional discussion for this metric can be found on page 30.

| FIGURE 15 | Trademark Final Compliance Rate

98%
8 97.6% W Target M Actual

97.0%

96.8%

Percentage

96%
FY 2009 FY 2010 FY 2011 FY 2012

Trend: The target trend has remained stable. The actual trend has a slight variance.
Additional discussion for this metric can be found on page 31.

| FIGURE 16 | Trademark Applications Processed Electronically
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Trend: Target and actual trends are positive from FY 2009 to FY 2012. Additional discussion for this metric can be found on page 33.




MANAGEMENT'S DISCUSSION AND ANALYSIS

Strategic Goal 2: Optimize Trademark Quality and Timeliness

by identifying the source of products and

services and serve as an indicator of reliable
quality to the consumer. By registering tfrade-
marks and providing notice of marks in use, the
USPTO protects consumers and provides important
benefits to American businesses by allowing them fo
strengthen and safeguard their brands and related
investments.

Trodemorks perform a valuable function

The Trademark organization has met and exceeded
its performance tfargetfs. Additional performance
targets and metrics are reported on a quarterly
basis throughout the year at the USPTO Data Visual-
ization Center - Trademark’s Dashboard (Figure 17)
is available at www.uspfo.gov/about/stratplan/
dashboards.jsp. Reporting these metrics, along with
definitions, increases transparency as well as
providing a more useful and interactive dialog with
the IP community.

USPTO Data Visualization Center
- Trademark’s Dashboard

Dara Vicwalizanon Crauer: Your wisdow v the USPTD

Fourth Quarter FY 20132, At & Glance
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Commissioner for Trademarks Deborah Cohn speaks
at the National Trademark Expo.

OBJECTIVE 1: Maintain trademark first action
pendency on average between 2.5-3.5 months
with 12.0 months for final pendency

The Trademark organization consistently met and
exceeded its pendency targets for first action and
final disposition. With final pendency less than
11 months - a sustained record low for the office - a
new application is registered or issued a notice of
allowance on average in less than a year. This rapid
processing allows applicants to act quickly on
marketing strategies and business plans. The exam-
iner’s first action is issued approximately three months
from the filing date, giving the applicant an important
early indication of registrability. First action pendency
has been consistently maintained between 2.5 and
3.5 months despite monthly variability in new appli-
cation filings.

Pendency has improved as electronic filing and
processing have become the primary means of
conducting business. Increased use of electronic
forms, particularly Trademark Electronic Application
System (TEAS) Plus, has improved the efficiency and
fimeliness of examination. While 32 percent of new
applications are TEAS Plus filings, these applications
account for 49 percent of first action approvals - the

www.uspfo.gov
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Pendency by Filing Method (Months)

TEAS Plus

TEAS

Madrid

Paper

13

M First Action M Total

fastest and most cost-effective method to apply for
and register a mark as illustrated in Figure 18.

Trademark Pendency Performance

Trademark first action pendency measures the
average number of months from the date of applico-
fion filing to the first office action.Trademark average
fotal pendency measures the average number of
days from date of filing fo notice of allowance, notice
of abandonment, or registration for applications
based on use in that month. First action pendency
(Table 10) has been maintained within its optimized
range of 2.5 to 3.5 months every month for the past
six years. Average final pendency, including
suspended and infer partes cases, was 12.0 months.
Excluding applications that were suspended or
delayed for infer partes proceedings, average total
pendency (Table 11) was 10.2 months.

Measure: Trademark Average
First Action Pendency (Months)
FISCAL YEAR TARGET ACTUAL

2008 2.51t03.5 3.0
2009 251t03.5 2.7
2010 2.51t03.5 3.0
2011 25103.5 3.1
2012 251035 3.2
2013 2.51t03.5
2014 25103.5

Target Met.
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Measure: Trademark Average
Total Pendency (Months)
FISCAL YEAR TARGET ACTUAL

2008 14.3 11.8
2009 13.0 11.2
2010 13.0 10.5
2011 12.5 10.5
2012 12.0 10.2
2013 12.0
2014 12.0

Target Met.

OBJECTIVE 2: Continuously monitor and
improve trademark quality

The Trademark organization continues to meet and
exceed standards for high quality examination.
96.2 percent of all first actions (Table 12) and 97.1
percent of all final (approvals and rejections)
decisions (Table 13) were compliant with the regis-
trability standards set by statute, and also met or
exceeded agency standards for writing quality.
Results for both the first and final compliance action
measures are at or above their targets and indicate
high accuracy in decision-making and writing.
To sustain these high performance levels, the
Trademark organization contfinues to emphasize
and improve fraining and feedback, promote elec-
fronic filing and processing, and make greater use
of online tools and enhanced processes.

TABLE 12 Measure: Trademark First
Action Compliance Rate
FISCAL YEAR TARGET ACTUAL

2008 95.5% 95.8%
2009 95.5% 96.4%
2010 95.5% 96.6%
2011 95.5% 96.5%
2012 95.5% 96.2%
2013 95.5%
2014 95.5%

Target Met.
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Measure: Trademark Final Measure: Total Cost Per
Compliance Rate Trademark Office Disposal
FISCAL YEAR TARGET ACTUAL FISCAL YEAR TARGET ACTUAL

2009 97.0% 97.6% 2008 $697 $470
2010 97.0% 96.8%! 2009 $639 $474
2011 97.0% 97.0% 2010 $607 $520
2012 97.0% 97.1% 2011 $650 $541
2013 97.0% 2012 $607 $560
2014 97.0% 2013 $609!

Target Met. 2014 $608!

T Within the target range of 97.0% considering the margin Target Met.

error of (+/- 0.6%). 1 Outyear targets subject to change.

The Trademark organization strives to enhance the
quality of examination by adopting more rigorous
customer-centric measures. The new “exceptional”
quality measure—which reflects comprehensive
excellence of the search, evidence, writing, and deci-
sion-making of the initial office action, while also
emphasizing the appropriate use of telephone and
e-mail communications to seftle or clarify issues with
the applicant or its attorney—exceeded its target by
6 percentage points (Figure 19).The target is an indi-
cation of the high standard that has been set in
defining excellence. Feedback from user groups is
used fo ensure that the standards of excellence
reflect users’ perception of excellence as well.

Trademark Efficiency Performance

The efficiency measure (Table 14) is calculated by
dividing total expenses associated with the exam-
ination and processing of tfrademarks (including
associated overhead and allocated expenses) by
outputs or office disposals. The measure is a relative
indicator of the efficiency of the trademark process

| FIGURE 19 | Exceptional Office Action
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The FY 2012 actual result for the Excellent Office Action
was 26.1%, well above the annual target of 20.0%.

and related services over time; it does not represent
the unit cost of a trademark since office disposals
are only one measure among many products and
services that the USPTO performs each year.

OBJECTIVE 3: Ensure accuracy of
identifications of goods and services in
trademark applications and registrations

The USPTO conducted public outreach and round-
tables aimed at addressing concerns about the
accuracy in the descriptions or identifications of
goods and services. USPTO practice regarding the
level of specificity of identifications, greater collabo-
rafion with industry groups, and sharing interno-
tional databases of acceptable identifications were
discussed with members of the user community.

The Trademark organization hosted a number of
public meetings as a follow-up to address issues
concerning fraud, policing measures, and factics.
Following up on one of the leading suggestions from
an earlier report, the USPTO issued a final rule fo
implement a pilot program requiring additional
specimens or other evidence in connection with a
Section 8 and 71 Affidavit of Continued Use fo assess
the level of accuracy of the identifications.The results
from the pilot are expected next year and could
yield information about the reliability of the frademark
register or whether a problem exists which may
require measures to address it.

The USPTO extended its collaboration with the inter-

national community on acceptable identifications.
The agency hosted the 10th Annual Meeting of the

www.uspto.gov
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Trademark Trilateral Offices at USPTO headquarters
on December 5-7, 2011—the Japan Patent Office
(JPO) and the Office for Harmonization in the Internal
Market (OHIM), the European Union's trademark and
design office. The meeting included both the Korean
Intellectual Property Office (KIPO) and the Chinese
State Administration for Industry and Commerce
(SAIC) which were invited fo join the Trademark Trilat-
eral as full partners. The group will be renamed the
"TM5” to recognize the expansion. The partners,
along with the World Intellectual Property Organizo-
fion (WIPO), shared information on the latest devel-
opments in each office. They discussed how to move
forward on existing and potential cooperative
projects such as the TM5 Identification of Goods and
Services Project, a harmonized list of identifications of
goods and services and their classifications that
would be accepted in all TM5 offices, along with any
additional national office that has "docked on” to the
project, such as Canada, the Philippines, the Russian
Federation, Mexico, and Singapore.

OBJECTIVE 4: Enhance operations of
Trademark Trial and Appeal Board

The TTAB hosted a public, roundtable discussion with
representatives of stakeholder organizations regard-
ing Board performance measures in November, 2011.
The discussion promoted fransparency in relation to
Board operations, explaining the basis for fraditional
performance measures, and involved the participants
in discussion of what additional information and
dashboards would serve a useful purpose for attor-
neys, applicants, and registrants. The Board also
received suggestions from participants about desir-
able subjects for discussion in future roundtables.

The TTAB continued to work closely with the bar to
expand and refine its Accelerated Case Resolution
(ACR) practice options.The TTAB saw increased use
of ACR fo expedite the disposition of inter partes
cases in FY 2012, with a 50 percent increase in the
number of cases decided based on utilization of
some form of ACR than in either of the two prior fiscal
years. To facilitate the use of ACR, the TTAB revised
materials posted on its Web page that provide stake-
holders with information about ACR. In addition, the
Board developed and posted on its Web page four
suggested approaches, fo add to the previously
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posted suggestions from one intellectual property
organization. The Board’s attorneys and judges also
continued to emphasize and promote the benefits of
ACR options during speeches, panel discussions and
through webinars.

In June 2012, the TTAB issued the first revision of the
third edition of the Trademark Board Manual of
Procedure (TBMP): www.uspfo.gov/trademarks/
process/appeal/. The manual was revised fo incor-
porate new material related to December 2010
amendments of the Federal Rules of Civil Procedure,
many precedential decisions issued by the Board and
the Court of Appeals for the Federal Circuit, and to
acknowledge developments in practice since the
third edition was posted on the Board's Web page in
May 2011. The Board also hired a senior level attorney,
who will serve as the TBMP editor and ensure the
manual is regularly revised.

Throughout the year, the Board continued its commit-
ment to developing the law by issuing a substantial
number of precedential opinions and orders, with 45
such decisions issued on a wide variety of substantive
and procedural matters. The TTAB’s precedential
decisions on ex parte appeals provide procedural
and substantive guidance to the agency’s trademark
examining attorneys, frademark owners, and the
tfrademark bar. The TTAB's precedential decisions in
opposition and cancellation proceedings provide
guidance to frademark owners and the bar on proce-
dural matters pertaining to the Trademark Rules of
Practice, the application of the Federal Rules of Civil
Procedure to Board cases, and on substantive legal
matters.

OBJECTIVE 5: Modernize IT system by
developing and implementing the
Trademark Next Generation IT System

The Trademark organization is progressively becoming
a fully electronic organization. More than 98 percent
of new applications are received electronically and,
with progressive increases each year, in FY 2012 77.0
percent were processed completely electronically
from filing to final disposition (Table 15).This perfor-
mance result demonstrates the success of outreach
efforts tfo improve electronic correspondence
following the initial filing. An e-government task force
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was formed to work with applicants to address their
concerns. Six focus sessions were held across the
country with user groups to identify process enhance-
ments and novel practices that eliminate the need
for paper-based filings and communications.

Trademark information has been combined info one
logical system with the release of the Trademark
Status and Data Retrieval (TSDR). The new system
incorporates additional features and links assign-
ment, status and file content information. It reengi-
neers the existing functionality that the Trademark
Application and Registration Retrieval and Trademark
Document Retrieval systems previously provided sepa-
rately, providing access to one place for viewing,
prinfing, and downloading snapshots of the data the
USPTO maintains about a tfrademark application or
registration. TSDR is the first major release under the
Trademark Next Generation project.

Measure: Trademark Applications
Processed Electronically
FISCAL YEAR TARGET ACTUAL

2009 62.0% 62.0%
2010 65.0% 68.1%
2011 68.0% 73.0%
2012 74.0% 77.0%
2013 74.0%'
2014 76.0%'

Target Met.

I Outyear targets subject to change.

Given the critical importance of the IT systems and
the existing state of its infrastructure and systems, the
USPTO is engaged in an ambifious IT modernization
program for Trademark systems.The program is being
conducted with rigorous and extensive technical and
managerial reviews to enhance functionality, avail-
ability, security, scalability, quality of service, and
overall cost efficiencies.

The program represents a major multi-year investment
to deliver the next generation of frademark systems.
The USPTO has reached out to all key external and
infernal stakeholders fo identify needs, define require-
ments, and assess and frack the cost-benefits of the
investment. Prototypes are being developed fo identify
user preferences for the interface design. A number
of demonstrations have been conducted along with
a survey to gather user feedback. The organization

MANAGEMENT'S DISCUSSION AND ANALYSIS

will continue to seek input from stakeholders as
progress continues fo be made.

Trademark E-Management

The number of electronically filed tfrademark appli-
cations has progressed steadily over the years as a
result of promotional events, increased number and
type of applications available for filing electronically,
improved functionality and enhancements, and
lower fees for filing electronically. The USPTO
completed the launch of 11 informational frademark
instructional videos that are available at the
Trademark Information Network through www.uspfo.
gov/trademarks/basics/.The Network was designed
fo present information in an entferfaining manner
using news-style broadcast how-to videos, covering
important topics and critical application filing tips, to
address common filing mistakes.

ESLEN Applications Completely Processed
Electronically (Classes)

80.0%

74.0% A

68.0% - -
62.0% == === = mm oo

56.0% 4 -~ ===~ —m == mmm e e e emme M Actual
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Q2 Q3 Q4 Ql Q2 Q3 Q4
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The measure "Applications Completely Processed
Electronically,” identifies the degree to which the
Trademark organization is able o encourage appli-
cants to file and submit correspondence electroni-
cally as well as implement systems that can
electronically process, examine, and dispose of an
application in a completely electronic environment
(Figure 20).This measure reports the percentage of
tfrademark applications that were filed, processed,
and disposed of relying completely on electronic
systems and communications.

To increase electronic processing further, customer
focus sessions were conducted to identify best
practices, and issues that prevent them conducting
all their transactions and communications electron-
ically.As a result of the feedback, changes are being
made in the electronic forms and notifications.

www.uspto.gov
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OBJECTIVE 6: Develop a new generation
of Trademark leaders

The Trademark organization continued programs in
support of the Trademark Human Capital Strategic
Plan. The Trademark plan, which was developed to
further the objectives of the Office of Personnel
Management Federal Human Capital Strategic
Plan, has shown results. Teams continued to work on
development programs and training in support of
the three "human capital” objectives of talent
management, results-oriented performance culture,
and leadership and knowledge management.

The Trademark organization continues to improve
upon its successful telework program through the
continued expansion of telework opportunities and
by expanding the use of remote access and collab-
oration tools.

The Trademark organization has been proactive this
year in providing multiple training opportunities for
aspiring and current leaders. We emphasized the
need for employee engagement and satisfaction in
an organization that uses telework, including hoteling
and remote work, as a successful business strategy.
While 90 percent of the Trademark organization
employees telework, we support our employees
through the use of collaboration fools and strength-
ened leadership that motivates employees and
takes the time to listen to their concerns.

PERFORMANCE AND ACCOUNTABILITY REPORT: FISCAL YEAR 2012

This year the Trademark organization devoted a full
day to bringing together all managers and supervi-
sors to discuss and improve our customer service,
communication, and motivation of diverse teams,
all in an electronic environment. Managers and
supervisors also attended training throughout the
year as did aspiring leaders enthusiastically
attending instructor-led as well as computer-based
fraining to improve their leadership skills. Over 162
enrollees in a large variety of courses covering such
subjects as encouraging creativity, dealing with
conflict, and improving presentation skills will help us
motivate and inspire others while we build more
effective working relationships with employees and
stakeholders.

The Trademark organization developed an organic
Strategic Human Capital Plan that strengthens our
ability fo engage employees, improve knowledge
management, and develop a future pool of aspiring
leaders. We are developing an effective Succession
Plan and already have focused on tools to help us
preserve and pass down knowledge critical fo the
business unit. By creating and implementing a large
variety of work projects and career development
details, we are providing numerous avenues for
aspiring and current leaders to learn other areas in
the Trademark organization and the USPTO as a
whole. We developed a sophisticated intranet site
to preserve technical and legal knowledge in an
accessible format with easy searching capability.



What is the role of the USPTO and
intellectual property policy?

The passage of the
American Inventors
Protection Act of 1999
mandates the USPTO fo
advise the President,
through the Secretary
of Commerce, and all
Federal agencies, on

natfional and interna-
Under Secretary David Kappos testifies before

(eIale| BRI ISl GALVEAN 1he Senate Judiciary Committee regarding the
including IP protection implementation of the Leahy-Smith America
Invents Act and international harmonization

Im @iner eelinies, e efforts on June 20, 2012.

USPTO is also autho-
rized by the AIPA fo provide guidance, conduct programs and studies,

and otherwise interact with infernational IP offices and international
infergovernmental organizations on matters involving the protection of
infellectual property. The Office of Policy and External Affairs (OPEA)
executes these functions authorized by the AIPA.

INTELLECTUAL PROPERTY:
STRATEGIC GOAL 3



Below is the Strategic Goal 3 measure for which enough data is available to establish performance
frends. The following measure has insufficient data for frend calculation: Percentage of foreign officials
frained who have initiated or implemented a positive change in the IP systems in their organizations
and/or countries.

ISl Percentage of prioritized countries for which country teams have made progress on at least 75% of action
steps in the country-specific action plans along the following dimensions:

1. institutional improvements of IP office administration for advancing IP rights,
2. institutional improvements of IP enforcement entities,

3.improvements in IP laws and regulations, and

4, establishment of government-to-government cooperative mechanisms.

100%

75% 75% W Target M Actual
75% 75%

50%
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B8
c
@
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&

FY 2010 FY 2011 FY 2012

Trend: Target and actual trends are positive from FY 2010 to FY 2012. Additional discussion for this metric can be found on page 44.
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Strategic Goal 3: Provide Domestic and Global Leadership
to Improve Intellectual Property Policy, Protection and
Enforcement Worldwide

and international U.S. IP policy objectives that

include the establishment of sfrong and
balanced IP systems to serve the needs of all stake-
holders. The USPTO develops IP policy through infor-
mation gathering and analysis and stakeholder
consultations. Stakeholders include domestic and
foreign IP rights holders and users, consumers, U.S.
government agencies, foreign governments, and
the public at large. The USPTO furthers IP policy
goals through training foreign officials, providing
domestic and international educational outreach,
launching strategic cooperation projects between
national IP offices, deploying IP Attachés to critical
regions of the world, and advising on the IP aspects
of U.S. trade efforts, including participation in the
current Trans-Pacific Partnership (TPP) negotiations.

The USPTO develops and advances domestic

Tina M. Tchen, Executive Director of the White
House Council on Women and Girls, Director of the
White House Office of Public Engagement speaks
at the Woman Entrepreneurship event at USPTO
headquarters on March 1, 2012.

OBJECTIVE 1: Provide domestic leadership
on IP policy issues

Provide Evidence on the Economic Impacts

of IP Profection EELEH] Average Weekly Wages of Private Wage

and Salary Workers in IPAIntensive Industries, 2010

On April 11, 2012, the Secretary of Commerce
released a report titled “Intellectual Property in the $1.407 §1.440
U.S. Economy: Industries in Focus” co-authored by .
the USPTO and the Economics and Statistics Admin- $1.411 — g
istration. The report details how U.S. companies in -
our most competitive industries are using patents $800
and copyright to protect their innovations, and
frademarks to distinguish their goods and services 5400
from those of competitors. The report identifies the
75 American industries most intensively using IP
protections, and uses statistical data from across the IR e SE -

U.S. government to examine both the important S R
frends and economic characteristics of these highly
IP-intensive industries. There are several important Graph demonstrating that wages in the IP-intensive

findings contained in the report, including: industries are significantly higher than in other sectors
of the economy (Source: Infellectual Property in the

U.S. Economy: Industries in Focus Report, April 2011).

51,800

www.uspto.gov
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® The entire U.S. economy relies on some form of IP
because virtually every industry either produces
or uses it.

® |P-intensive industries directly accounted for about
27 million American jobs in 2010, and indirectly
supported an additional 13 million U.S. supply
chain jobs. This equals 40 million American jobs,
or 27.7 percent of all U.S. employment.

® Jobs in IP-intensive industries pay well compared
fo other jobs. Average weekly wages (Figure 22)
for IP-infensive industries were 42 percent higher
than average weekly wages in other private-
sector industries in 2010. That wage differential
was an impressive 75 percent higher for jobs in
the patent- and copyright-intensive industries.

® |P-infensive industries accounted for just over
$5 trillion dollars in value added in 2010, or about
35 percent of U.S. gross domestic product.

Monitoring and Providing Policy Guidance on
Key IP Issues in Raised in Courts

The USPTO continues to shape IP law and policy
through domestic litigation, both as a party and as
amicus curiae (“friend of the court”). The agency’s
IP litigation responsibilities fall primarily on the Office
of the Solicitor (or, "Solicitor’s Office”) within the
USPTO'’s Office of General Counsel (OGC). The Solic-
itor's Office defends, amongst other matters, the
decisions of the agency’s two administrative boards
(i.e., PTAB and TTAB), decisions of the USPTO Director,
and the agency’s rulemaking and policies in court.
These decisions involve a wide variety of issues,
affecting agency practice as well as substantive
patent and trademark law, and impacting a broad
spectrum of IP law issues.

Over the past four years, the number of administrative
decisions defended by the Solicitor’'s Office has more
than doubled - a trend likely to continue as the PTAB
expands by more than one hundred administrative
patent judges over the next few years. Further expan-
sion in the Solicitor’s Office will most likely be neces-
sary to respond to the PTAB’s increase in size, as well
as the anticipated increase in litigation following the
full implementation of the AlA. Despite staffing chal-
lenges, the Solicitor’'s Office has not seen a significant
decrease in its litigation success, particularly before
the U.S. Court of Appeals for the Federal Circuit.
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In addition to its work defending the USPTO Director
and Boards, OGC also plays an important role
advising the Government on IP matters before the
U.S. Supreme Court, both as a party and as an
amicus curiage. For example, OGC took steps to
ensure that the USPTO's position is heard in federal
district court copyright litigation concerning the
copying and subsequent submission of prior art
publications (known as “non-patent literature” or
"NPL") to the USPTO by patent attorneys as part of
their clients” duty to disclose information to the
USPTO that is material fo the examination of a patent
application. In John Wiley & Sons v. McDonnell,
Boehnen, Hulbert & Berghoff LLP and three other
district court cases, copyright holders have sued
patent law firms for copyright infringement for
copying and submission of NPL without first obtaining
permission from the copyright holders. The USPTO,
working with the Department of Justice, successfully
intfervened on the side of patent applicants and
patent aftorneys to ensure, not only the infegrity of
USPTO patent examination and re-examination
processes, but also that submission of these publi-
cations remains as easy and economical as
possible for practitioners. The USPTO’s position, on
which it has asked the district court to render a
declaratory judgment, is that where copying is
"necessary and incidental” to the filing and prose-
cution of a U.S. patent application or proceedings
concerning the scope or validity of an issued patent
- even if the copied materials are not ultimately
submitted - it constitutes “fair use” under copyright
law.

OGC also continues to positively impact IP law and
policy through the expansion of the Law School
Clinical Certification Pilot Program, which is overseen
by OGC’'s Office of Enroliment and Discipline.
The Law School Clinic Certification Pilot Program
currently includes 28 law school clinics practicing
both patent and trademark low under the guidance
of a Law School Faculty Clinic Supervisor. This year,
the Program expanded to include twelve additional
schools - a trend the agency hopes to continue
over the next several years. The program also added
a Request to Make Special component, infended fo
provide students with the opportunity to respond to
a substantive Office action in patent applications
they have prepared and filed with the agency.
One of the main goals of the program is to increase



the number of highly-qualified patent and tfrademark
attorneys practicing before the USPTO and in Federal
Court. In keeping with the AlA, schools are required
fo provide pro bono legal services to independent
inventors and small businesses.

Providing Domestic Education Oufreach and
Capacity Building

The USPTO, through the Global IP Academy (GIPA) in
the Office of Policy and External Affairs, provides IP
educational opportunities to U.S.and foreign govern-
ment officials, domestic small and medium-sized
enterprises (SMEs), universities, foreign officials, and
the public. The GIPA provides expertise on adminis-
fration, protection, and enforcement in all areas of
domestic and international IP In FY 2012, the GIPA
conducted 140 training programs for foreign govern-
ment officials, reaching an audience of more than
9,217 foreign government officials from 130 countries.
The GIPA also conducted 40 programs targeted for
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U.S. SMEs, with an audience of more than 4,227
people for those programs [These numbers reflect
data through 9/30/2012 in Q4 of FY 2012]. Domestic
programs include outreach to Native American
fribes, educational programs on IP awareness, and
China Road Shows providing IP information to SMEs
seeking to do business in China. The GIPA has
increasingly engaged members of the judiciary
within the U.S. and abroad. Additionally, the GIPA
partners to develop and deliver educational
outfreach programs with other areas of the United
States Government (USG), in particular the Small
Business Administration, bureaus of the Department
of Commerce including the Minority Business Devel-
opment Agency, and the U.S. Export Assistance
Cenfers of the U.S. Commercial Service.

The GIPA is using technology to make training
programs more efficient and to expand the reach of
those programs. For example, the GIPA hosts a
database of all training and capacity building activ-
ities conducted by U.S. government agencies.
In addition, the GIPA hosts e-learning modules on its
website. Those modules, which are available in
seven different languages, have received over
20,000 hits since they were first posted on the site in
2010. The GIPA also is using webinars fo provide
“train-the-trainer” and small business outreach.
The efforts by the USPTO will facilitate the export
capabilities of domestic industry and SMEs, and
ensure their competitiveness around the world.
As illustrated in Figures 23, 24, and 25, these charts
provide the number of programs, officials, and
countries trained by the GIPA.
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Engaging USG Agencies and Congress on
Legislation that Improves the IP System

Throughout FY 2012, the USPTO continued to engage
Congress, other U.S. government agencies, and stake-
holders to discuss, develop, promote, and implement
effective and balanced IP-related legislatfion.
Discussions and briefings focused on continued
implementation of the AIA and matters related to
domestic and international IP rights.

In FY 2012, Under Secretary Kappos testified on Capitol
Hill before the House Judiciary Committee on two
occasions on the issues of "Prior User Rights” and
“Implementation of the America Invents Act,” and
once before the Senate Judiciary Committee on
“Implementation of the America Invents Act and Infer-
national Harmonization Issues.” He also testified on
the "USPTO FY 2013 Budget Request” before the House
Appropriations Subcommittee on Commerce, Justice,
Science, and Related Agencies. Deputy Under
Secretary Rea provided testimony before the House
Judiciary Subcommittee on Intellectual Property,
Competition, and the Internet on “International IP
Enforcement: Protecting Patents, Trade Secrets, and
Market Access.” USPTO Chief Economist, Dr. Stuart
Graham provided festimony before the House
Homeland Security Subcommittee on Counterter-
rorism and Intelligence on "Economic Espionage:
A Foreign Intelligence Threat fo American Jobs”

Under Secretary Kappos, Deputy Under Secretary Reaq,
USPTO managers, and staff conducted numerous
briefings throughout the year for Congressional staff
on IP policy issues, as well as budget, the potential
impact of pending legislation and operational issues.
USPTO staff co-hosted a weekly conference call of
DOC and other administration officials that are
involved with IP matters to discuss current and antic-
ipated policy developments. Congressional staff as
well as DOC's leadership participated in "Day in the
Life of the USPTO" sessions at the Alexandria, Virginia
headquarters to learn about the daily work activities
of typical patent and trademark examiners.
Congressman Gerald Connolly of Virginia partici-
pated in a town hall meeting with more than
100 USPTO staffers, toured the USPTO campus, and
met with senior managers to discuss USPTO opera-
fions. Finally, the USPTO conducted extensive outreach
with our stakeholder community on implementation

PERFORMANCE AND ACCOUNTABILITY REPORT: FISCAL YEAR 2012

of the AIA, through speaking engagements, webcasts,
a frequently updated microsite, roundtable discus-
sions, and roadshows. Interested Capitol Hill staff was
invited to attend these sessions.

OBJECTIVE 2: Provide leadership on
international policies for improving the
protection and enforcement of IP rights

Leading efforts at the WIPO and other
Intergovernmental/international Organizations
to Improve International IP Rights Systems

Throughout FY 2012, the USPTO continued to seek
improved protection for IP multilaterally in several fora
including the WIPO, the World Trade Organization
(WTO), and other intfergovernmental organizations.

In June 2012 in Beijing, China, a delegation from the
USPTO joined U.S. Department of State and U.S.
Copyright Office officials in negotiating and signing
of a landmark multilateral treaty that advances IP
rights for the creative content of audiovisual
performers. The WIPO Beijing Treaty on Audiovisual
Performances, or the "Beijing Treaty,” strengthens P
protections for actors, musicians, and dancers
globally by requiring countries to ensure updated
and consistent standards of protection for performers
in audiovisual works. The Treaty is the first significant
advance in infernational norm-setting in the copyright
area in more than fifteen years.

The USPTO also advanced work on issues relating fo
the protection of broadcast signals and the access
to copyrighted works by persons with print disabilities
in the WIPO Standing Committee on Copyright and
Related Rights.

The USPTO actively engaged in the WIPO Intergovern-
mental Committee on Intellectual Property and
Genetic Resources, Traditional Knowledge and
Folklore to tfransmit a single consolidated text to the
General Assembly that fully reflects the various
proposals suggested by committee members, as well
as the "no mandatory disclosure” option supported
by the U.S. and several other countries. The USPTO also
continued to seek improvements in the WIPO registro-
fion services under the PCT and the Madrid Protocol
Concerning the International Registration of Marks.



Improving Efficiency and Cooperation in the
Global IP System

In FY 2012, the USPTO continued to emphasize office-
to-office “work sharing” as a key international
engagement strategy for helping to reduce USPTO
examination backlogs, improve examination quality,
and promote streamlining of the international
patent system. The PPH, first launched in 2006,
remained the USPTO’s primary work sharing vehicle.
The PPH allows applicants to obtain patents faster
and more cheaply in mulfiple jurisdictions, while
enabling the participating offices o leverage each
other’s work in improving examination efficiency
and quality. See the performance history in Figure 26.

The success of the PPH is evidenced by the continued
frend in 2012 of substantial annual increases in user
parficipation: As with 2010 and 2011, the number of
PPH requests received by USPTO in 2012 is on frack to
nearly double the total number of requests received
in all previous years combined. The average number
of new requests per month continues to increase,
with 2012 already exceeding 2011 by over 100
requests per month. The PPH is also gaining in popu-
larity among patent offices around the world.
The USPTO currently has PPH arrangements in place
with 24 other patent offices, and is in discussions
with several others. At the same time, the USPTO is
working on the development of a next-generation
PPH—PPH 2.0—that would consolidate the various
PPHs into a single, uniform framework that includes a
number of userfriendly enhancements.

The USPTO also made significant advances in other
areas of work sharing-related cooperation. One key
effort that has seen rapid progress in 2012 has been
the Cooperative Patent Classification (CPC) project,
jointly administered by the European Patent Office
(EPO) and the USPTO. The CPC combines the
European Classification system and the best classifi-
cation practices of the two offices info a joint
hierarchy that will promote greater harmonization
and consistency in the classification and searching
of patent documents. The initial launch of the CPC
is scheduled for January 2013.

Another major project has been the joint develop-
ment, with the JPO, of the "Global Dossier” initiative.
The Global Dossier is envisioned as an electronic,
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PPH is a framework in which an application whose
claims have been determined o be patentable in
one country’s patent office is eligible to go through
an accelerated examination in another country’s
patent office.

stakeholder-oriented environment in which appli-
cants can plan and execute their global IP strategy
and avoid the filing of duplicate documents in
multiple offices. Among its many advantages, the
Global Dossier would allow “one-stop” management
of a patent portfolio and related documents, while at
the same time optimizing work sharing and office-to-
office collaboration.

The "TM5” brings together the largest tfrademark
offices in the world to share information and collabo-
rate on projects that increase efficiencies in filing for
and maintaining international trademark portfolios.
The USPTO, JPO, and the European Community’s
OHIM invited the KIPO and the Chinese SAIC to the
TM5 discussions to share information regarding the
development of practice and procedure in these
offices for the benefit of all trademark owners.
Through this collaboration, the TM5 launched a
series of technical seminars on the problem of
“registry squatting,” i.e., bad faith frademark applico-
fions. These seminars have been well-received,
particularly in China, as collaborative attempts to
find useful features of national Trademark Systems
that can be implemented in different legal systems.
The USPTO has led the effort o coordinate the TM5
discussions and move the solutions to implementa-
tion, particularly in China, but also in other countries
desiring to combat this practice.

www.uspfo.gov
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Improving Enforcement and Providing
Capacity Building and Technical Assistance
to Key Countries/Regions

A key challenge with overseas IP enforcement is the
need fo increase awareness, skills, and resources of
foreign enforcement officials. To improve enforce-
ment in high-priority countries and regions, the
USPTO has developed rigorous capacity-building
programs for foreign enforcement officials, including
police and investigators, prosecutors, border
enforcement officials, as well as the judiciary.
The USPTO has taken an active role in working with
foreign judiciaries and prosecutors to increase their
understanding of IP issues through direct training
and exchanges with U.S. officials, including U.S.
judges and prosecutors who are experts in handling
IP cases. The USPTO’s IP enforcement programs are
also designed to address overarching rule-of-law as
well as court administration concerns in foreign
countries, by encouraging an environment of better
consistency and predictability for IP litigants, which
may have the added benefit of lowering litigation
costs resulting from more efficient adjudication
processes.

The USPTO and U.S. Court of Appeals for the Federal
Circuit (CAFC) held a joint program in Beijing, China
on IP adjudication with the Supreme People’'s Court
of China. This brought fogether over 1,500 partici-
pants from a number of different countries and
featured remarks by Chief Judge Rader and all of
the judges from the CAFC, USPTO Director David
Kappos, and many other Chinese and U.S. officials.
The Beijing conference was followed by visits by the
CAFC judges to Guangzhou and Shanghai, where
they met with local judges and IP officials.

The USPTO also partnered with the CAFC as well as
the Federal Judicial Center to host approximately 50
U.S. Federal judges from throughout the country for
a program on the Patent Application Examination
Process, Patent Reexaminatfion, and Post-Grant
Proceedings. The participants were part of the
recently launched Patent Pilot Project, designed to
strengthen patent low expertise among judges.
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Combating the proliferation of counterfeit medicines
is a training priority. The USPTO organized a series of
workshops in Indonesia and Jordan. The U.S. Food
and Drug Administration, U.S. Department of Justice,
and the U.S. Immigration and Customs Enforcement,
Homeland Security Investigations participated in
the workshops.

The USPTO convened four roundtables (three in
China and one in the U.S.) with U.S. industry repre-
sentatives and published a Federal Register notice
o solicit input on their experiences enforcing patents
in China. The input received has been compiled
info a report, which was published on the USPTO’s
website. The report will help guide the USPTO's
engagement with China on patent enforcement.

The GIPA offers training programs on protection, ufili-
zation, and enforcement of IP rights including
patents, trademarks, and copyrights. As demon-
strated in Table 16, it is through the GIPA fraining
programs that the USPTO s instrumental in achieving
its objectives of advancing IP policies. Note that the
FY 2012 results did not exceed the anticipated
target. This was largely due to the emergent nature
of the supporting goal itself. The baseline was estalb-
lished in 2011 based on the launch of GIPA's three-
part survey methodology. A target was selected
from a sampling of capacity building programs.
The sampling for FY 2012 programs included two
WIPO workshops that included students, but not
foreign government officials. This somewhat skewed
the evaluative efficacy of survey responses regarding
the impact of the programs on the participants’
work. Another program using the survey process
was on a very narrow fopic, which may also have
caused an outlier effect on the results. To improve
on both the methodology and enhance the value
of the supporting performance metric, GIPA infends
to apply the lessons learned from this initial round
into the next fiscal year and apply the surveys to a
larger pool of more diverse programs.

Supporting Measure: Percentage of foreign
officials trained who have initiated or implemented

a positive change in the IP systems in their organi-
zations and/or countries

FISCAL YEAR TARGET ACTUAL
2011 Baseline 79%
2012 75% 69%



http://www.uspto.gov/ip/global/enforcement/Report_on_Patent_Enforcement_in_China.jsp

Providing Policy Advice and Expertise to
Ofher USG Agencies

The USPTO continued to provide policy advice and
technical expertise on IP administration, protection,
and enforcement both domestically and interno-
fionally fo the DOC and other federal agencies.
The USPTO advised the Office of the United States
Trade Representative during the WTO accession
process of several countries in evaluating intellec-
tual property rights (IPR) laws, regulations, and
practices of countries and their consistency with the
Agreement on Trade-Related Aspects of Intellectual
Property.

The USPTO provides policy advice and expertise to
the U.S. Department of State regarding IP issues that
arise in various agencies of the United Nations
including WIPO and the World Health Organization,
as well as the Organization for Economic Coopera-
fion and Development.

Providing Technical Expertise in Negotiation
and Implementation of Bilateral and
Multilateral Agreements

In FY 2012, the USPTO continued to provide expert
technical advice on IP protection in connection with
on-going negotiations and implementation of
bilateral and multilateral agreements. For example,
the USPTO played an active role in the ongoing TPP
free tfrade agreement negotiations which seek to
ensure an effective and balanced approach to intel-
lectual property rights among the member countries.
The USPTO worked closely with USTR to assist Korea,
Colombia, and Panama with implementation of the
IP provisions of their free trade agreements with the
United States. Among otfher things, these agree-
ments provide for state-of-the-art protection for U.S.
frademarks such as expanding the definition of a
frademark to include protection for non-visually
perceptible marks, as well as recognizing the princi-
ples of priority and exclusivity in the relationship
between frademarks and geographical indications.
Improved transparency provisions provide interested
parties the opportunity to oppose and cancel regis-
frations and to know the reason for decisions with
respect to registration. Finally, the agreements
memorialized each country’'s commitment to
improving its frademark system by implementing an
electronic application filing system and developing
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Under Secretary of Commerce for Intellectual Pro-
perty and Director of the USPTO, David Kappos and
President of EPO signing the Joint Cooperative Patent
Classification (CPC) statement in October 2010.

a public on-line database of frademark applications
and registrations. This will save U.S. companies fime
and money and make it easier for them to take the
necessary steps to protect their trademarks in these
markets.

The USPTO continued to play an active role in the
negotfiation of Science and Technology Agreements
with several countries.

Increasing the effectiveness of IP Attachés
in Prioritized Countries/Regions

The USPTO places a high priority on increasing the effec-
fiveness of the IP systems in prioritized countries/regions.
In 2012, The IP Attaché program instituted new vision
and mission statements that clearly linked program
objectives and priorities to the overall mission of the
USPTO. Standard operating procedures, developed by
the IP Attaché Task Force, were implemented.
They require Attachés to: (1) consult with stakeholders
to define and prioritize IP-related business objectives in
their country and region; (2) build a matrix of U.S. and
foreign stakeholder associations and companies, and
their respective IP-related concerns; (3) identify any
existing bilateral agreements that support our objec-
fives; and (4) seek to negotiate bilateral agreements, or
informal work plans, and associated metrics with host
governments.

www.uspfo.gov
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Two new Attaché post locations were established in
Mexico City, Mexico and Shanghai, China, respectively.
The addition of the Shanghai position will increase the
USPTO'’s presence in China from two cities to three, and
the addition of the Mexico City position will expand
the USPTO’s overseas presence from seven countries
fo eight. Vacant IP Attaché positions will be filled for
Cairo, Egypt; Guangzhou, China; and Beijing, China
before the calendar year's end.

Through its Aftachés, the USPTO has met a number of
important objectives in host countries. Accomplish-
ments include the issuance of a Management Notice
on the Purchasing of Counterfeit and Pirated Goods
by Embassy Bangkok and Singapore and resolution of

Deputy Administrator for Policy and External Affairs
Jasemine Chambers meets with Vice Commissioner
Li Yuguang of the State Intellectual Property Office
of China fo discuss how both offices can cooperate
on matters concerning patent examination practice,
patent quality, patent database exchanges, and
other topics of interest to both offices.
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a major tfrademark infringement case in Indonesia. In
addition, construction began on a multi-million dollar
patent-examination coordination cenfer in Guang-
dong province in China. The Guangdong center is
a critical component of China’s patent-examination
system. It will become the patent-examination head-
quarters for South China and will represent the State
Intellectual Property Office locally.

The implementation of country-specific action plans
in prioritized countries is shown inTable 17. This reflects
the USPTO’s continue efforts in engaging foreign IP
offices, enforcement entities, and their respective
legislative organizations.

Measure: Percentage of prioritized countries
for which country teams have made progress on
at least 75% of action steps in the country-specific
action plans along the following dimensions:

1. institutional improvements of IP office

administration for advancing IP rights,

2. institutional improvements of IP enforcement
entities,

3.improvements in IP laws and regulations, and

4. establishment of government-to-government
cooperative mechanisms.

FISCAL YEAR TARGET ACTUAL
2010 50% 75%
2011 75% 100%
2012 75% 75%
2013 75%
2014 75%
Target Met.
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Management Goal: Achieve Organizational Excellence

leadership and collaborative management.

While the three strategic goals focus on our core
mission, our overarching management priorities focus
on the shared responsibility that is a prerequisite for
achieving those goals and objectives, namely, the
priorities of sound resource management, solid
workforce planning, corporate support services, and
effective use of IT.

F ulfillment of the USPTO’s mission requires strong

OBJECTIVE 1: Improve IT infrastructure
and tools

The USPTO contfinued to make improvements in our
IT enterprise architecture, internal processes, and
organizational alignment to improve our ability to be
more responsive and better manage and deliver
quality products at enhanced service levels.

In particular, these initiatives directly support the
USPTO 2010-2015 Strategic Plan to:

® Improve overall efficiency;

® Improve availability of and streamline access to
USPTO information, data, and services with
improvements to the USPTO website;

® Serve an increasing, geographically dispersed
workforce with the deployment of the UL;

® |Implement faster, more secure information
exchange by adhering o the Federal
Information Security Management Act (FISMA);

® Confinue expansion and improvement of e-filing,
e-processing, and other e-government efforts;
and

® Improve the USPTO's IT infrastructure and fools.

Completed seven of nine infrastructure modern-
ization projects comprising our Office of the Chief
Information Officer (OCIO) Road Map and Transfor-
mation Plan on time and on budget. These initiatives
covered everything from basic network infrastruc-
ture to connectivity to systems virtualization to new

personal computers and laptops. The remaining two
projects are expected to be completed in FY 2013.

In keeping with the administration’s commitments for
“Transparency, Participation, and Collaboration”, the
USPTO expanded access to all patent and frademark
data through the www.data.gov and www.google.
com websites; has a “cloud first” policy; is working to
align the IT budget with modular development; is
reforming and strengthening the agency’s Investment
Review Boards; and has created “TechStat” and "Port-
folioStat” models for the USPTO. The OCIO continues
fo work in improving the visibility of IT costs through
a standardized budget execution system with assis-
tance from the OCFO.This has allowed for the OCIO
to work with all of the USPTO business units to create
an improved long-term IT investment strategy, which
is discussed further in the USPTO Strafegic Information
Technology Plan for 2010-2015. See www.uspto.gov/
about/offices/cio/ITP_Overview.pdf.

In fulfilling responsibilities under 44 U.S.C. § 3504(h).
the USPTO uses a Capital Planning and Investment
Control process to prioritize investments and deter-
mine funding levels for subsequent fiscal years.
Projects are carefully managed throughout their life
cycle, and progress reviews are conducted at key
milestone dates to compare the project’s status to
planned benefit, cost, and schedule, along with tech-
nical efficiency and effectiveness measures. All major
IT system investments are reported in OMB Circular
A-11 Exhibit 53, Exhibit 300A and 300B, and the USPTO's
IT Investment Portfolio. See www.itdashboard.gov for
more information on USPTO's IT investments.

The USPTO’s OCIO continued fo work diligently with
the Office of the Inspector General (OIG) and the
DOC to improve the USPTO'’s overall IT security program
and the quality of the certification and authorization.
See www.oig.doc.gov for more detailed information.

The chart (Figure 27) shows frend of total number of
Open Plan of Actions and Milestones (POA&M) for
the USPTO’s 39 operational systems at the end of
FY 2011 and every quarter of FY 2012. Any known

www.uspfo.gov
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security weakness requiring remediation is fracked
using POA&M. Our goal is to bring total number of
open POA&Ms as low as possible by remediating
security weaknesses in the systems.
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OBJECTIVE 2: Implement a sustainable
funding model for operations

Section 10 of the AIA authorizes the Director of the
USPTO to set or adjust by rule all patent and trademark
fees established, authorized, or charged under Title
35 of the U.S. Code and the Trademark Act of 1946
(15U.S.C.§ 1051 et seq.), respectively. When fees are
set, the aggregate revenue from the patent fees may
only recover the aggregate estimated cost of the
patent operations, including administrative costs of
the USPTO. Likewise, the aggregate revenue from the
frademark fees may only recover the aggregate
estimated cost of the trademark operations, also
including administrative costs to the USPTO.

Fee setting is an important initiative of the agency’s
Strategic Goal Objective to implement a sustainable
funding model for its operations. In fact, of the six
initiatives articulated within the Sustainable Funding
Model Objective (Objective 2 of the USPTO 2010-2015
Strategic Plan), it remains the USPTO's sole remaining
outstanding initiative. In FY 2012, the agency began
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fo implement its newly conferred fee-setting authority
through the publication of a draft fee schedule.
The agency consulted with its public advisory commit-
tees, stakeholders, and the public in reformulating the
fee structure for its new fee sefting authority.
Specifically, the USPTO published a proposed
rulemaking that is essential fo a establishing a sustain-
able funding model by focusing on reducing the
current patent application backlog, decreasing
patent pendency, improving patent quality, and
upgrading the agency’s patent business IT capability
and infrastructure. The proposed rule also aims to
reduce fees for micro entities under section 10(b) of
the Act (75 percent discount),and will further key
policy considerations. For example, the proposal
includes multipart and staged fees for requests for
continued examination and appeals, both of which
aim to increase patent prosecution options for appli-
cants. The proposed rule was published on
September 6, 2012. The final rule is expected to be
issued next fiscal year.

The FY 2012 President’s Budget highlighted the
agency's activities toward achieving a sustainable
funding model, including:

(1) The conduct of regular historical cost analyses of
activities supporting fees to provide sufficient
frending information to inform fee changes.

(2) Ensuring access to fee collections fo support the
agency'’s objectives.

(3) Instituting an interim patent fee increase.

(4) Pursuing the authority to adjust our fee structure
by regulation to better align fees with the cost of
providing services.

(5) Funding an operating reserve to manage opera-
fions on a multi-year basis and thereby protect
the agency against unforeseen disruptions in
revenue.

These activities support all aspects of budget formu-
lation, performance reporting, and strategic planning,
thus ensuring the USPTO meets reporting require-
ments, such as this PAR, strategic planning updates,
and budget submissions.



OBJECTIVE 3: Improve employee and
stakeholder relations

The Office of the Chief Administrative Officer (OCAQ)
plays a critical role in the agency'’s efforts to meet
the management goal to "achieve organizational
excellence” by making significant and continuous
improvements to many of our routine programs and
services in the areas of human capital, telework,
security, safety, and environmental awareness.

Targeted Recruitment and Employee Feedback,
Development and Wellness

In support of the USPTO goals, a targeted hiring plan
was executed to recruit highly-qualified patent
examiners with meaningful IP and technical
knowledge and experience. The USPTO identified
strategies that target top talent by conducting focus
groups, surveys, and planning sessions with Patents
Hiring Coordinators, recent patent examiner hires,
human resource specialists, and subject matter
experts. As a result, a stronger emphasis has been
placed on:

® Developing deeper relationships with universities
that yield successful hires;

® Creating vacancy announcement language that
is specific, clear and exciting; and

® Marketing strategies that utilize research, social
media, and targeted messaging and advertising.

Additionally, the USPTO established a veterans
outreach program with specific goals and strategies.

The USPTO on Facebook.
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We attended 16 veteran-specific job fairs, conducted
targeted veteran’s outfreach activities including
Facebook and Twitter, and created a new position to
assist with the veteran’s hiring initiatives. This year, the
USPTO hired 115 veterans.

The USPTO established metrics to frequently measure
progress against goals as well as performance. Hiring
data is analyzed to understand where the agency’s
new hires heard about us and which universities yield
the most successful hires. This allows USPTO to make
data-driven decisions and develop deeper relation-
ships with the universities and their target student
population, making the agency more agile when it
comes fo responding to factors that impact efficiency
and effectiveness.

Effective and Efficient Recruitment Plus
Employee Satisfaction Equals Retention

Effective recruitment and employee satisfaction are
essential to mission achievement. Employee
feedback obtained through the annual Employee
Viewpoint Survey (EVS) is critical fo understanding
our employees’ concerns and satisfaction with the
agency overall. To increase employee participation,
the Office of Human Resources (OHR) developed a
strategic campaign to market the 2012 EVS. Multiple
communication techniques were employed and as
a result, the USPTO response rate on the 2012 EVS
was 74 percent—an increase of nine percent from
the 2011 survey. Using the results of the EVS, OHR will
partner with business units o help identify and
address human capital opportunities.

The agency’s Leadership Development Program
(LDP) includes a diverse set of development strate-
gies designed to efficiently and effectively identify
and address competency gaps, as well as
strengthen leadership values, knowledge, skills, and
abilities. The LDP includes an Executive Education
Program component designed to maximize the
capabilities, contributions, and potential of our
entire Senior Executive Service (SES) team, build and
sustain a common leadership vision, and enhance
learning across the agency.

The LDP includes a Leadership in Action Program
component which provides employees an opportu-
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Employee Development Specialist Rosie Saberton
facilitates a mentoring session between Chief Judge
James Smith and Group Director Seema Rao during
a USPTO employee mentoring session.

nity to acknowledge supervisors and mentors who
model best practices in leadership or mentoring,
and exemplify the values set forth in the USPTO Lead-
ership Vision. The program was designed based on
requests from employees wanting an agency-wide
method to recognize their supervisors. In FY 2012, 50
supervisors were presented with Leadership in Action
Awards. Finally, an agency-wide mentoring program
component of the LDP program was designed to
provide access to mentoring opportunities to all
USPTO employees.

Advancements in USPTO’s Physical Workspaces

The USPTO continues to excel in creating a workplace
that is modern, attractive, safe, secure, and energy
efficient as evidenced by of the following achieve-
ments in FY 2012:

® The USPTO partnered with the General Services
Administration to program, design, and lead
construction of the agency’s first satellite office in
Detroit, Michigan. The Elijah J. McCoy Satellite
Office opened on July 13,2012 and will house 100
newly-hired patent examiners, as well as a number
of Administrative Patent Judges. Modeled after the
interiors of the Alexandria, Virginia campus facility,
the space provides a Public Search Facility, several
tfeam rooms for inferviews, and infrastructure that
fies back into the campus. This is the first of three
additional satellite offices the USPTO will construct
in the upcoming years.
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USPTO’s Elijah J. McCoy Satellite Office in Detroit
opened in July 2012.

® The USPTO continued to closely monitor its energy
consumption and created an energy dashboard
documenting the campus’ electricity use each
month.The dashboard was displayed on our *Green
at USPTO" website and on the lobby-level kiosks,
complete with green tips showing employees how to
reduce energy consumption at both work and home.

® The campus was the recipient of the Energy Star
2012 award.

The Energy Star 2012 award.

® The USPTO won a 2012 Energy and Environmental
Stewardship Award from the DOC for its ability to
measure and increase recycling to a 54 percent
waste diversion rate, thereby exceeding the
President’s Executive Order 13514 of recycling at
least 50 percent by FY 2013. See Figure 28.



e Significant strides were made in implementing
Homeland Security Presidential Directive 12
(HSPD-12). In FY 2012, an additional 7,013 federal
government identification cards have been issued
as of September 30, 2012, bringing the fotal number
of cards issued o 9,024,

® The USPTO’s emergency preparedness programs
were improved by the rollout of updated plans for
continuity of operations and emergency operations.
To further enhance its emergency preparedness
posture, Continuity of Operations Plan (COOP)-
related tabletop exercises were held with Business
Unit COOP managers, Emergency Response Group
personnel, and Reconstitution Team members.

Advancements in Telework

Telework at the USPTO continues to be a primary
corporate business strategy and the USPTO continues
to be a model for telework in the federal government.
More than 7,300 employees agency-wide are working
from home at least one day per week, franslating fo
66 percent of the USPTO workforce. This is an increase
of nearly 700 teleworking employees from last fiscal
year. Additionally, between the 4th Quarter of FY 2011
and the 4th Quarter of FY 2012, the percent of;

e Positions eligible to felework decreased from
78 percent to 73 percent (+462 eligible positions
agency-wide)!
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e Eligible employees teleworking increased from
83 percent fo 86 percent (+695 teleworkers agency-
wide). See Figure 29.

As part of the Telework Enhancement Act of 2010, the
USPTO wass granted legislative authority to conduct the
federal government’s initial Telework Travel Expenses Test
Program. The Telework Enhancement Act Pilot Program
(TEAPP) allows employees to waive their right to fravel
expenses for up fo six annual mandatory trips back fo
the USPTO headquarters in Alexandria, Virginia. Hoteling
(or fultime teleworking) employees may now elect,
voluntarily and for their own convenience, 1o live greater
than 50 miles from the USPTO campus, by becoming a
TEAPP participant and thereby effectively changing
their duty station. As of the end of the third quarter
FY 2012, 846 employees were parficipating in the TEAPP.
The map in Figure 30 shows where USPTO hoteling
employees, including TEAPP participants, are residing.

Equal Employment Opportunity and Diversity

On October 1, 2010, the agency reorganized its oper-
ational structure establishing the new Office of Equal
Employment Opportunity and Diversity (OEEOD) with
the goal of supporting an increasingly diverse
workforce. In FY 2012, the USPTO upgraded, recruited,
and filled the Director of OEEOD position at the SES
level. The Director of OEEOD reports directly to the
Under Secretary and Director and is a member of
the agency’s Executive Committee and Manage-

USPTO Recycling Program at a Glance
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Percent of Eligible Employees Teleworking in FY 2011 and FY 2012
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ment Council. The reorganization resulted in a more
strateqic, proactive, and organizationally indepen-
dent functional unit than its predecessor, the Office
of Civil Rights. Notably, the USPTO is 28 percent Asian,
21 percent African-American, and 3 percent Hispanic
(Figure 31). Also, females comprise 35 percent of the
USPTO’s employee population.

The reorganization has improved the prominence of
the USPTO's diversity program. Perhaps most impor-
tantly, on April 17, 2012, the USPTO hosted the first-
ever White House Initiative on the Asian American
and Pacific Islander Federal Employee Conference.

OEEOD led the drafting of the agency'’s first Diversity
and Inclusion Strategic Plan (D&ISP) under Executive
Order 13583. The D&ISP outlines of the agency’s
efforts to attract and engage a diverse workforce,
and to equip managers with the tools they need to
manage diversity and instfitutionalize a culture of
inclusion.

OEEOD also managed the agency’s National Engi-
neering Week event in partnership with the Office of
Education and several of the agency’s affinity
groups. The interactive, hands-on program focused
on bringing in local students to build robots, with the
hope of inspiring them fo pursue careers in engi-
neering and science.

OEEOD expanded the New Examiner Mentforing
Program from 50 mentoring pairs to over 100 pairs,
after the inifial pilot demonstrated overwhelmingly

Total USPTO Employees
by Race and National Origin

American Indian
or Alaska Native, 39, 1%

‘ |— Hispanic, 400, 3%

African American,
2,390,21%

Il American Indian or Alaska Native
I Hispanic
African American
B Asian
I White

White, 5,408, 47%
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positive results - the afttrition rate for mentees was
half that of new examiners who did not participate.
The program’s goal is to help new patent examiners
acclimate to the agency and improve retention
past the initial probationary period.

OEEOD actively supports a network of 12 affinity
groups. To improve the institutional support, OEEOD
created a Diversity Outreach Coordinator position
whose function is o oversee and conduct the efforts
of the agency’s volunteer employee groups.
OEEOD’s work includes conducting quarterly
meetings with the leaders of the affinity groups to
discuss joint projects, delivering a leadership training
retreat for the aoffinity group leaders, assisting with
events, and hosting an annual International Food
Sample Festival that allowed the affinity groups to
showcase diversity through food.

On May 10, 2012, the agency hosted its annual
capstone diversity event, Community Day.
On Community Day, USPTO offices, unions, employee
resource groups, and civic groups showcase their
organizations through table-top displays in the
outdoor area surrounding our main campus in Alex-
andria, Virginia. On Community Day, the agency’s
Director initiated the event, expressed a commit-
ment to a diverse workforce, and presented the
agency’s Equal Employment Opportunity Award.
The event also engages with our broader commu-
nity, as the event is open to the public and is coordi-
nated with the City of Alexandria.

Community Day has four core purposes: (1) inform
employees of the agency equal employment
opportunity policy and program; (2) provide
recognition, in the form of the Equal Employment
Opportunity Award, fo employees that demonstrate
superior accomplishments in support of the
agency'’s diversity program, as required; (3) promote
active engagement in recognized employee
resource groups, and educate the workforce on
office initiatives (e.g., employee viewpoint survey,
computer security, wellness programs, green
inifiatives, etc.); and (4) expose employees to civic
organizations in the broader community (City of
Alexandria) to improve community conditions that
affect employability.

www.uspto.gov
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In conjunction with Community Day, OEEOD
conducted focus group sessions with a variety of
diverse employee groups (Hispanics, African-Ameri-
cans, Multi-generational, and Veterans) to engage
them about their concerns and ideas for improving
the agency. OEEOD contracted with the lvy Group, o
recognized leader in the focus group facilitation field,
fo synthesize feedback and present recommendo-
fions. The information received via the focus groups
has already been instrumental in working with the
OHR to improve service to veterans and is informing
other diversity and inclusion projects.

Providing Information and Feedback Channels
for Employees and the Public

The USPTO continues to support the independent
inventor community and enhanced its efforts with
the Office of Innovation Development (OID), admin-
istratively situated within the Patent organization.
The OID serves a key role in promoting innovation
and technology creation in the United States.The OID
oversees programs that foster and support innova-
fion in the independent inventor communities,
universities, and non-profit organizations. The OID
also works closely with other officials and agencies
throughout the government in support of the Obama
administration’s efforts to promote small business,
entrepreneurship, and job creation. The OID designs
and implements outreach programs to a wide range
of groups including independent invenfors, women,
small business concerns, minorities, and other under-
served communities. As part of this year's effort, the
OID held a Women's Entrepreneurship Symposium
and a California Regional Inventors Conference.

The USPTO also participates in oufreach initiatives
with inventor organizations throughout the United
States. These non-profit inventor organizations assist
inventors with their innovations and their desire to
start a business based on those inventions.

The USPTO created a Trademark Outreach Manager
in response to recommendations made as a result
of the congressionally mandated Litigation Study.
The Manager works with frademark and non-trade-
mark attorneys, the small business and entre-
preneurial community, and students to develop
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Under Secretary David Kappos, Chief Communications
Officer Todd Elmer, and The Honorable Chief Judge
James Smith answer questions during the America
Invents Act webinar on Sepfember 6, 2012.

strategies that focus on educational activities, and
policing measures. A number of sessions have
been held fo address the importance of IP early in
business development planning.

The USPTO encouraged the establishment of pro
bono IP services through universities and law associ-
ations. In all cases, the USPTO played an instrumental
role in the development of concepts and finding
partners. The USPTO acts as an information conduit
for independent inventors through our website and
outreach events. There are 13 universities currently
offering IP law clinics on IPR education aimed at
independent inventors and small businesses. The IP
low clinics will also provide basic IP education. A first
pilot program was launched in 2010 in Minnesota by
an association of law offices and private companies
fo assist individuals and small businesses with certain
financial needs fo protfect their valuable inventions
and innovations. This program, in conjunction with
the OID, continues to offer education and guidance
to new and financially disadvantaged inventors.
Independent inventors can work directly with experts
to gain assistance in filing a new application or
improving their existing applications.

Implementation of the Patent Ombudsman Program
was a direct response to the public’s request for a
dedicated resource providing assistance to patent



applicants, attorneys, and agents with applica-
tion-specific issues related to patent prosecution
advancement. This program serves as a means for
maintaining the lines of communication between
practitioners and examiners. The Patent Ombudsman
Program resulted in improved, high-quality customer
service by advancing the status of patent applica-
tfions while simultaneously demonstrating the
agency’s commitment to achieving its strategic goals
by improving patent quality and timeliness, promoting
confidence in the patent examination process, and
improving relations with stakeholders, all in an effort
fo ultimately spur innovation and economic growth.

AIA Implementation/Rulemaking Legal Support

The Office of General Law (OGL) is the non-IP legal
component of the Office of General Counsel.
They are responsible for providing advice and written
legal opinions on areas concerning the administro-
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fion and management of the USPTO. The OGL also
represents the USPTO in various administrative
proceedings. In particular, OGL supports the USPTO’s
rulemaking efforts fo ensure that regulations are
issued to implement many of the important AIA
provisions while complying with all rulemaking
process requirements. OGL has been integrally
involved in every stage of the rulemaking process
with representatives from every business unit.
OGL secured expedited clearances of AlA rules from
external entities saving the agency time and money
and facilitating the successful issuance of rules
within the statutory deadlines. Further, OGL has
successfully handled a steady stream of employ-
ment law matters resulting from the AlA initiative fo
hire additional patent examiners and PTAB
personnel. OGL supports the USPTO's inifiatives to
improve stakeholder relations by procurement of
cutting edge products and other agreements and
services necessary fo run a 21st century agency.

www.uspfo.gov




Management Challenges
and What's Ahead

marketplace is shrinking. Said another way,

innovation is moving more quickly from creation
to manufacture and distribution. IP is a necessary
instrument for innovators and businesses fo capture
value as ideas move fo the marketplace.
In performing its mission—quality examination and
disposition of patents and trademarks—the USPTO
faces significant challenges.

The distance between innovation and the

The AIA will promote innovation and job creation by
improving patent quality, clarifying patent rights,
reducing the application backlog, and offering
effective alternatives to costly patent litigation.
Implementation of the AlA's provisions presents
numerous challenges and the USPTO looks forward
fo actively engaging stakeholders to ensure that
implementation is accomplished in a proper and
fimely manner.

The USPTO plans to open satellite offices in Dallas,
Texas, Denver, Colorado, and Silicon Valley, California.
These offices are in addition to the USPTO's first
satellite office in Detroit, Michigan, which opened on
July 13, 2012.The four offices will function as hubs of
innovation and creativity, helping protect and foster
American innovation in the global marketplace,
helping businesses cut through red tape, and
creating new economic opportfunities in each of
the local communities.
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Completing the implementation of the AlA, and
establishing the sustainable funding model that has
been provided by the AlA will allow the agency to
manage fluctuations in filings and revenues while
sustaining operations on a multi-year basis,
continues to be a priority info FY 2014. The process
of implementing the AIA began upon enactment
on September 16, 2011 and is expected to be
concluded by September 16, 2015.

Build and Focus on Improvements

The Patent and Trademark organizations will build
on their accomplishments and work toward meeting
the objectives of the USPTO 2010-2015 Strategic
Plan while working with customers to ensure that the
objectives remain aligned with their needs.

The Patent organization’s continuing challenges are
to reduce patent pendency and the excess
inventory of unexamined patent applications fo an
appropriate working inventory, while improving
patent quality and building a highly trained and
stable workforce. By providing patent applicants
with additional options to accelerate the USPTO’s
review of their applications, they gain greater control
over examination timing. Collaborative efforts in
areas that include automation, global patent classi-
fication, and work sharing has resulted in increased
efficiency.The Patent organization continues fo forge
ahead in meeting fthese challenges by hiring,
fraining, and retaining highly skilled and diverse
examiners. The success of this year's COPA 2.0 effort



to eliminate the “tail” of backlog applications,
positions the USPTO for further significant patent
pendency reductions in 2013.

The Trademark organization’s biggest long-term
challenge is to ensure that the investment being
made in information fechnology systems improves
our ability to serve a diverse applicant and regis-
tfrant base. Our ability o provide better tools will
support public education and outreach efforts to
deliver useful products and services. The strength of
the intellectual property system depends in part on
participation and the notice of marks in use that
comes from federal registration. We need to develop
systems and processes that make filing and main-
taining registrations more accessible, user-friendly,
and cost-effective that supports our outreach efforts
to work with and engage the small business, entre-
preneurial, and educational communities in the
value and benefits of trademark protection.

Maintaining record quality and pendency achieve-
ments, given the uncertainty of trademark filings,
future revenues, and costs, remains a constant
challenge.The Trademark organization has achieved
an enviable record delivering consistent first-action
pendency of 2.5 to 3.5 months for more than five
years. This record has been achieved by carefully
managing monthly fluctuations in filings and by
planning an appropriately-sized staff to ensure suffi-
cient resources are available. Efficiency gains have
been realized through process improvement and
cost reduction, along with greatfer use of IT and
electronic communications.

Although first and final quality compliance rates are
very high, it remains a challenge to achieve them
on a consistent monthly basis. To sustain these high
performance levels, the Trademark organization has
set an even higher "exceptional” standard for evalu-
ating office actions. The new standard expands
upon the existing first and final action standards for
correct decision-making. It also includes excellent
evidentiary support and is “exceptionally” well-
written. The success of this initiative depends on
novel and focused training, best practice bench-
marking, and sharing new quality incentives,
sustained communication, and close collaboration
with key stakeholders.
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Manage and Execute to Goals

The USPTO's promotion, protection, and enforcement
of IPR have never been more important to our
nation’s economic prosperity. The USPTO must
harness the expertise and skills within the agency
and leverage new technology to achieve its goals.
The actions we have taken to create a unified system
to deliver timely, high-quality patents and trade-
marks must be carefully managed. The agency
continues o face the external pressures of increasing
application volume and rapid technology changes.
We will meet these challenges by continuing to
update our anfiqguated IT infrastructure as well as
hiring, retaining, and fraining examiners and
improving our operations to be more effective and
efficient. As we improve our agency, we must
contfinue to focus on building relationships with our
workforce, applicants, owners of patents and trade-
marks, Congress, and the pubilic.

Continue to Move to an Electronic Workplace

The Patent and Trademark organizations have made
significant progress to eliminate paper documents
and manual fransactions from their processes.
Electronic communications are improving and
encouraging more applicants to do business elec-
tronically by using Web-based systems. The Patent
and Trademark organizations now rely heavily on
data submitted or captured electronically to support
examination, publish documents, and issue registra-
fions. Because of the high degree of reliance on
electronic operations, both organizations are
dependent on the management and support of
internal IT systems and services to manage their
operations and provide services to the public.

The Patent and Trademark organizations, along with
the support of the OCIO, are working to address the
challenge of completing an electronic docket and
file management system for each organization.
These systems will link all operations and processing
that support core examination and post-issuance
activities. A fully electronic workflow will allow both
organizations to better manage the fluctuations in
filings and be more efficient, as well as timely, in
processing and responding fo filings.

www.uspfo.gov
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Another major challenge is to integrate and
modernize legacy systems, especially those now
used for Patent operations.The legacy systems were
developed over the past 30+ years. Most of these
systems have their own user interface, do not allow
for easy movement of data to other systems, and
were built on now obsolete technology. The goal of
our Next Generation IT systems is to provide a
common user inferface and full data infegration
using modern [T fools, replacing the current anti-
quated and decaying infrastructure. This increased
relionce on electronic systems presents other chal-
lenges to the USPTO in the event of an unplanned
outage or disruption in processing.

Strengthen Global IPR Systems

The USPTO faces numerous challenges in seeking to
strengthen global IP systems, including funding inse-
curity caused by the global recession for many IP
institutions around the world. The USPTO will continue
to promote the strengthening of IP systems through
its policy advocacy and leadership, and training
and education efforts. In close cooperation with
other agencies of the U.S. Government, the USPTO
will continue to promote the adequate and effective
profection and enforcement of IP rights overseas.

USPTO Funding Model

The USPTO is challenged to finish establishing a
sustainable funding model that provides the require-
ments-based authority to spend all fees collected
on operations and work received, spans multiple
years, and is adaptable to fluctuations inherent in
estimates. An important aspect of a sustainable
funding model is the authority fo set and adjust fees
by regulation, so that we can properly establish and
align fees in a fimely, fair, and consistent manner
without the inherent time impediments of the legis-
lative process. The USPTO obtained this authority in
the AIA, signed on September 16, 2011, and the
agency is working toward alleviating these chal-
lenges with an implementing rule that is expected
fo be published in FY 2013. Once this rule is imple-
mented, the USPTO will be exercising, for the first time
in its existence, the ability fo adjust fees in such a
way fo establish a sustainable funding model,
reduce the current patent application backlog,
decrease patent pendency, improve patent quality,
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and upgrade the agency’s patent business IT capa-
bility and infrastructure.

Implementing this final rule in FY 2013 will mark the
completion of our final component of the USPTO’s
Sustainable Funding Model Strategic Objective.

Human Capital Management

The USPTO'’s mission requires a highly-skilled, well-edu-
cated, and diverse workforce.The agency continues
o face the ongoing need to recruit, hire, develop, and
retain sufficient numbers of qualified professionals in a
highly competitive environment. In order to do so, the
USPTO strives to be recognized as an employer of
choice. The results of the annual EVS are used exten-
sively to direct efforts and resources towards employer
of choice programs, benefits, and strategies.
The agency uses job fairs, fargeted recruitment trips,
an aggressive veteran’s hiring program, and other
recruitment venues fo attract and hire highly sought
affer candidates in all engineering disciplines,
computer sciences, and other professional fields.
Once aboard, the agency turns its attention to
refaining their services and skill sets. Our retention strat-
egies are continually updated fo reflect industry best
practices. Attrition data is tracked and survey results
monitored in an effort fo discern the effectiveness of
our retention initiatives and to identify developing
frends. The agency continues to focus on work-life
enhancements which increase employee satisfaction
at the USPTO.The 2011-2015 Strategic Human Capital
Plan www.uspto.gov/about/stratplan/USPTO_2011-

USPTO's 2012 extern group.


http://www.uspto.gov/about/stratplan/USPTO_2011-2015_Strategic_Human_Capital_Plan.pdf

2015_Strategic_Human_Capital_Plan.pdf, which is
aligned with the USPTO 2010-2015 Strategic Plan,
provides guidance, structure, and specific human
capital goals and objectives.

Moving forward and in line with the D&ISE OEEOD
infends fo support the agency’s hiring initiatives by
helping fo recruit a diverse pool of well-qualified appli-
cants. OEEOD will support hiring by identifying
sources of diverse and well-qualified applicants, coor-
dinating with the affinity groups to support recruit-
ment efforts, and assisting with the on-boarding
process.

OEEOD is also working with OHR fo develop an
executive development program to increase the
diversity of the agency’s SES, which is currently not
reflective of the agency’s overall diversity. The devel-
opment program will incorporate best practices for
identifying and nurturing a diverse pool of future
executives.

OEEOD continues its responsibility for ensuring that
the agency remains a fair workplace with equal
opportunity for all. OEEOD is working to maximize
available technology to become a leader in user and
results oriented investigations so that issues are
handled in an efficient, collaborative, and accessible
manner.

Create IT Enterprise Architecture and tools
that Support Mission-Critical Business and
Programmatic Requirements

In FY 2013, the USPTO will contfinue to take steps to
improve its ability to be more responsive, better
manage, and deliver quality products at enhanced
service levels.This will be accomplished by reducing
the complexity of systems, establishing and enforcing
more standards, and practicing contfinual process
improvement.

The challenge facing the OCIO will be in continuing
efforts to:

e Work on strengthening our IT Infrastructure and
moving to a “cloud” computing environment;

e Complete the expansion of IT infrastructure fo
include faster network connections to/from USPTO
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A card-sorting exercise used during website redesign
usability testing.

campus and additional collaboration tools in
support of a nationwide workforce;

Plan, implement, and maintain IT systems that
support and improve business processes in the
Patent and Trademark organizations;

Work fo develop and fully implement an IT Human
Capital Strategic Plan, in alignment with the
USPTO 2010-2015 Strategic Plan;

Improve the security, availability, and quality of IT
systems and services while reducing their
complexity and cost; support business area
needs to accommodate the hiring and equip-
ping of new employees; provide internal on-line
fools (regarding consistency and quality of
searching and examination); provide electronic
file management and workflow; develop inferac-
five on-line electronic filing capabilities and
upgrade e-tools to the public; help move the
USPTO to full electronic records and eliminate the
need to collect and store paper records; and
continue fo improve overall data quality;

Work with the OCFO to plan, implement, and
support the Fee Processing Next Generation (FPNG)
system that will integrate with the business IT systems
for the Patent and Trademark organizations; and

Continue to add datasets to the U.S. government’s
www.data.gov and www.google.com welbsite,
providing the public with no-cost access to bulk
fext and image data collections of current and
retrospective patent and trademark data.

www.uspto.gov
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Accompanying Information
on USPTO Performance

Performance Audits and Evaluations

FY 2012. The first report, The Patent Hoteling

Program Is Succeeding as a Business Strategy
(February 2012), focused on effectiveness of the Patent
Hoteling Program (PHP) in relation to productivity, as
well as the ability to leverage the PHP for further reduc-
fions of the patent application backlog in a cost-effi-
cient manner. The OIG made three recommendations
for stronger management controls surrounding the
program, as well sharing the best practices that
could aid felework programs within the rest of the
Department of Commerce. The USPTO concurred
with the OIG’s final report findings and began to
implement all recommendations. For example, the
USPTO has begun working regularly with the Depart-
ment of Commerce to address Departmental and
bureau-specific telework concerns. In addition, the
USPTO will conduct a comprehensive assessment of
the costs and cost avoidances for the PHP, and will
review the PHP eligibility process, procedures, and
documentation requirements. This evaluation was
performed in support of the Strategic Goal I: Improve
Patent Quality and Timeliness.

T he OIG issued two new audit final reports during

The second final report, USPTO's Other Backlog: Past
Problems and Risks Ahead for the Board of Patent
Appeals and Interferences (August 2012), evaluated
the BPAI (PTAB as of September 16, 2012) staffing and
resources in relation to their caseload, and to what
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extent BPAI operations and resources will be affected
by the implementation of the AIA. The OIG made
six recommendations for stronger management
controls within BPAI. The USPTO generally concurred
with the OIG’s final report findings and began to
implement the recommendations. The USPTO will
develop BPAI performance measures, comprehensive
management plans to address the AIA implemen-
tation specific to BPAI, ensure that the IT systems are
adequate for BPAI's needs, and assess BPAI's staffing
and resources for improvements. This evaluation was
performed in support of the Strategic Goal I: Improve
Patent Quality and Timeliness.

Performance Data Verification and Validation

In accordance with the Government Performance
and Results Act requirements, the USPTO is committed
to making certain the performance information
it reports is complete, accurate, and consistent.
The USPTO developed a strategy to validate and verify
the quality, reliability, and credibility of USPTO perfor-
mance results and has taken the following actions:

ACCOUNTABILITY — Responsibility for providing perfor-
mance data lies with managers of USPTO programs
who are held accountable for making certain that
procedures are in place fo ensure the accuracy of
data and the performance measurement sources
are complete and reliable.



QUALITY CONTROL — Automated systems and
databases that collect, track, and store performance
indicators are monitored and maintained by USPTO
program managers, with systems support provided by
the OCIO. Each system, such as the Patent Application
Location and Monitoring or Trademark Reporting And
Application Monitoring, incorporates internal program
edits o control the accuracy of supporting data.
The edits typically evaluate data for reasonableness,
consistency, and accuracy. Crosschecks between
other internal automated systems also provide assur-
ances of data reasonableness and consistency.
In addition to infernal monitoring of each system,
experts outside of the business units routinely monitor
the data-collection methodology.The OCFO is respon-
sible for monitoring the agency’s performance,
providing direction and support on data collection
methodology and analysis, ensuring that data quality
checks are in place, and reporting performance
management data.

DATA ACCURACY — The USPTO conducts verifica-
tfion and validation of performance measures peri-
odically fo ensure quality, reliability, and credibility.
At the beginning of each fiscal year, and at various
points throughout the reporting or measurement
period, sampling techniques and sample counts are
reviewed and adjusted to ensure data are stafistically
reliable for making inferences about the population
as a whole. Data analyses are also conducted to
assist the business units in interpreting program data,
such as the identification of statistically significant
frends and underlying factors that may be impacting
a specific performance indicator. For examination
quality measures, the review programs themselves
are assessed in terms of reviewer variability, data entry
errors, and various potential biases.

MANAGEMENT'S DISCUSSION AND ANALYSIS

Commissioner’s Performance for FY 2012

The AIPA, Title VI, Subtitle G, the Patent and Trademark
Office Efficiency Act, requires that an annual perfor-
mance agreement be established between the
Commissioner for Patents and the Secretary of
Commerce, and the Commissioner for Trademarks
and the Secretary of Commerce.The Commissioners
for Patents and Trademarks have FY 2012 perfor-
mance agreements with the Secretary of Commerce,
which outline the measurable organizational goals
and objectives for which they are responsible.
They may be awarded a bonus, based upon an
evaluation of their performance as defined in the
agreement, of up to 50 percent of their base salary.
The results achieved in FY 2011 are documented in
this report. FY 2012 bonus information is currently not
available. For FY 2011, the Commissioner for Patents
was awarded a bonus of 13.9 percent of base salary
and the Commissioner for Trademarks a bonus of
13.9 percent of base salary.

www.uspfo.gov
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compliance with the following legislative

This section provides information on the USPTO's
mandates:

® Federal Managers’ Financial Integrity Act

® Federal Financial Management Improvement Act
® Federal Information Security Management Act

® Agency’s Financial Management Systems Strategy
® |nspector General (IG) Act Amendments

® OMB Financial Management Indicators

® Prompt Payment Act

e Civil Monetary Penalty Act

e Debt Collection Improvement Act

® Biennial Review of Fees

Management Assurances

Federal Managers’ Financial Integrity Act
(FMFIA)

The FMFIA requires Federal agencies to provide an
annual statement of assurance regarding manage-
ment controls and financial systems. The USPTO
management is responsible for establishing and
maintaining effective internal control and financial
management systems that meet the objectives of
the FMFIA. The objectives of infernal control, as
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I\/Ionogemerﬁ Assuronces olgle
Compliance with Laws and Regulations

defined by the Government Accountability Office
(GAO), are to ensure:

e Effectiveness and efficiency of operations;
e Reliability of financial reporting; and

e Compliance with laws and regulations.

The statement of assurance that follows is based on
the wide variety of evaluations, control assessments,
infernal analyses, reconciliations, reports, and other
information, including the DOC OIG audits, and the
independent public accountants’ opinion on the
USPTO’s financial statements and their reports on
internal control and compliance with laws and
regulations. In addition, USPTO is not identified on
the GAO's High Risk List related to controls governing
various areas.

Federal Financial Management Improvement
Act (FFMIA)

The FFMIA requires Federal agencies to report on
agency substantfial compliance with Federal
financial management system requirements, Federall
accounting standards, and the U.S. Standard
General Ledger at the transaction level. In accor-
dance with OMB Circular A-127 (revised), substan-
fial complionce is achieved when an agency'’s
financial management systems routinely provide
reliable and timely financial information for
managing day-to-day operations as well as to
produce reliable financial statements, maintain



n the basis of the USPTO’s comprehen-
Osive internal control program during

FY 2012, the USPTO can provide
reasonable assurance that its internal control
over the effectiveness and efficiency of opera-
tfions and compliance with applicable laws
and regulations as of September 30, 2012, was
operating effectively. Accordingly,| am pleased
fo certify with reasonable assurance that our
agency'’s systems of internal control, faken as a
whole, comply with Section 2 of the Federal
Managers’ Financial Integrity Act of 1982.
Our agency also is in substantial compliance
with applicable federal accounting standards
and the U.S. Standard General Ledger at the
fransaction level and with federal financial
system requirements. Accordingly, our agency
fully complies with Section 4 of the Federal
Managers’ Financial Integrity Act of 1982, with
no material non-conformances.

In addition, the USPTO conducted its assess-
ment of the effectiveness of our agency’s
infernal control over financial reporting, which
includes safeguarding of assets and compli-
ance with applicable laws and regulations, in
accordance with OMB Circular A-123, Manage-
ment’s Responsibility for Internal Control. Based
on the results of this evaluation, the USPTO
provides reasonable assurance that its internal
control over financial reporting as of June 30,
2012 was operating effectively and no material
weaknesses were found in the design or
operation of the internal control over financial
reporting. In addition, no material weaknesses
related to internal control over financial
reporting were identified between July 1, 2012
and September 30, 2012.

Dol 3% s

David J. Kappos

Under Secretary of Commerce for Intellectual
Property and Director of the United States
Patent and Trademark Office

November 7, 2012
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effective internal control, and comply with legal and
regulatory requirements. The USPTO complied
substantially with the FFMIA for FY 2012.

Other Compliance with Laws
and Regulations

Federal Information Security Management Act

The USPTO continues to stay vigilant in reviewing
administrative controls over information systems and
is always seeking methods of improving our security
program. During FY 2012, the USPTO continued ifs
dedicated efforts in support of compliance with
FISMA standards and improvement of our security
program. The USPTO IT Security Program includes a
strategy for continuous monitoring, which conducts
credentialed compliance and vulnerability scans
on servers, network devices, database, and Web-ap-
plication on a quarterly basis. The analysis is being
performed to ensure that operating systems have
been configured in accordance with their security
baseline and appropriate soffware patch levels.
Additionally, the IT Security program has infegrated
artifacts to support Security Impact Analysis within
the systems development lifecycle that allow assess-
ment of testing requirements for systems undergoing
new developments, enhancements, or mainte-
nance. This proactive approach to security within
the development process has successfully assessed
changes and enabled security compliance for
systems as they are being developed or updated.

As a result, the Chief Information Security Officer
and the OCIO staff working together made a
concerted effort to meet the compliance require-
ments of FISMA, while also meeting the reporting
requirements to OMB. These endeavors were a
complete success. All USPTO systems achieved a
100 percent FISMA compliance reporting level for
FY 2012. There were no deficiencies identified that
are considered to be the result of any material weak-
nesses in internal control. As a result of the work
accomplished, the USPTO was able to continue with
continuous monitoring and provide an accurate
summary of information consistent with OMB
reporting requirements for year-end reporting.

www.uspfo.gov
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The Inspector General’s Statement of Management
Challenges for the DOC (in the Other Accompa-
nying Information section of this report) identifies IT
security as a cause for concern Department-wide,
fo include the USPTO. While the OIG confinues to
report IT security as a Commerce-wide concern,
USPTO management has concluded that IT security
issues within the agency have been sufficiently
resolved beginning in FY 2009 to remove the material
weakness.

The USPTO continues to coordinate closely with the
OIG throughout the year, as well as review annual
assessments with the OIG, to gain additional insight
and ensure compliance with requirements.

Agency’s Financial Management Systems
Strategy

The USPTO’s Consolidated Financial System (CFS)
provides support for financial management, fee
collections, procurement, and travel management
functions to the USPTO. CFS leverages several
Commercial-off-the-shelf (COTS)/Government-off-
the-shelf (GOTS) products, including a core financial
and acquisition system (Momentum Financials), an
eTravel system (FedTraveler), a budget execution
and compensation projection system (Corporate
Planning Tool using the Cognos Planning tool), a
cost accounting system (Activity Based Information
System built using the Profitability and Cost Manage-
ment tool), and a data warehouse (Enterprise Data
Warehouse accessed using the Business Objects
tool). Additionally, CFS includes an internally devel-
oped fee collection system (Revenue Accounting
and Management (RAM)), an imaging system
(Office of Finance Imaging System built using the
Documentum tool), and an internally developed
application o automate the transit subsidy program
(Transit Subsidy System).

The FPNG investment replaces RAM, the USPTO’s
legacy fee collection system. FPNG will use a combi-
nation COTS, GOTS, and open source code, as well
as a custom user inferface that has the same look-
and-feel as other USPTO websites. Developing and
implementing FPNG supports USPTO's Strategic
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Priority, “Improve IT Infrastructure and Tools”, and will
replace legacy RAM with modern 21st Century tech-
nology that has more automated internal controls,
electronic commerce capabilities, and will be able
to meet the Patent and Trademark fee collection
needs of the future. As the USPTO progresses with its
Patent and Trademark IT strategies (Patents
End-fo-End and Trademarks Next Generation), the
fee processing system also needs o progress to the
next generation. The lack of modern technology in
legacy RAM hinders the USPTO from taking full
advantage of the potential benefits from Patents
End-to-End and Trademarks Next Generation
initiatives.

Inspector General Act Amendments

The Inspector General Act, as amended, requires
semi-annual reporting on IG audits and related
activities, as well as any requisite agency follow-up.
The report is required to provide information on the
overall progress on audit follow-up and internal
management controls, statistics on audit reports
with disallowed costs, and statistics on audit reports
with funds put to better use. The USPTO did not have
audit reports with disallowed costs or funds put to
better use in FY 2012.

The USPTO'’s follow-up actions on audit findings and
recommendations are essential to improving the
effectiveness and efficiency of our programs and
operations. As of September 30, 2012, management
had resolved two recommendations outfstanding
from a report issued in FY 2011 (OIG-11-033-A:
"Patent End-to-End Planning and Oversight Need to
Be Strengthened to Reduce Development Risk”).
One recommendation was outstanding as of
September 30, 2012.

Two new audit reports were issued during FY 2012
(OIG-12-018-A: "The Patent Hoteling Program is
Succeeding as a Business Strategy” and OIG-12-
032-A: "USPTO Other Backlog: Past Problems and
Risks Ahead for the Board of Patent Appeals and
Interferences”). For details on these audits, refer to
page 60. Seven recommendations were outstanding
as of September 30, 2012.
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Status of IG Act Amendment Audit Recommendations
as of September 30, 2012

rfeport for Status Recommendation Action Plan TS
Fiscal Year Date

FY 2011 Closed | Before development starts on the next a) The USPTO will create a description September
(second) release of PE2E, the USPTO and schedule of releases based on 2012
Director should direct the appropriate prioritized, high-level requirements
USPTO officials to improve PE2E planning that covers the entire duration of PE2E
by developing: development through the decommis-

a) A description and schedule of sioning of legacy USPTO systems.
releases based on prioritized high-level | b) The USPTO will complete a high-level
requirements for the entire project, and design and architecture for the entire

. . . duration of PE2E development through
e e oS, | ne decommasionng ofegaey
' systems.

FY 2011 Closed | The USPTO Director should direct the a) The USPTO will document plans for February
appropriate USPTO officials o update the obtaining contfracting resources 2012
current acquisition plan before seeking during FY 2012; starting in the third
contractor support for future PE2E releases. quarter of FY 2012, the USPTO will
The plan should describe: document plans for obtaining
a) The strategy for acquiring contracting contracting resources during FY 2013.

resources that includes the overall This plon_ \.Ni” include the strategy

acquisition approach, the process for acquiring contractor resources

for acquiring, and hov'v it will motivate which includes the overall ooqu_ls_mon

contractor pérformonce and approach, the process for acquiring,
’ and how it will motivate contractor

b) How USPTO will manage risks to avoid performance.

s Sroere | e USPI0 wi recte bockup plo

administering multiple contractors with assessed |mpocfs on schedule

and successfully manage mulﬁplé so that such contingencies can be
accommodated within a framework

confractors. that allows for timely deliverable of
PE2E releases.

FY 2011 Open | The USPTO Director should direct the a) The USPTO will ensure that key Estimated
appropriate USPTO officials to improve milestone reviews are conducted November
oversight of semi-annually with the ITIRB and 2012
PE2E by: quarterly with the CRB. In addition

' the CRB will receive monthly financial

a) Updating USPTO oversight procedures and summary progress reports.
for PE2E by establishing by To ensure PE2E is achieving its

the key milestone oversight review milestones and following applicable
schedule, government and industry best
o ) ) practices for development, the USPTO
* criteria for evoluqhng prqjecf has retained a world-class expert
progress at oversight reviews, and on legacy migration and business
+ thresholds for convening specidal architecture to provide insight,
oversight reviews validate, and offer corrective advise
L ) for PE2E development, deployment,

b) Seeklr_wg |ndepend_enT expert advice on and opplica’riog migrcﬂiorlcm) sT&r/o’regies.
technical and project management
for input into milestone reviews and
defining the rules of engagement
for independent reviewers, including
when advice will be sought and
access given to project artifacts and
personnel.

FY 2012 Open | Conduct a more comprehensive Undertake an assessment of the costs Estimated
calculation for costs and cost avoidance | and cost avoidance associated with the October
related to PHP in order to obtain more PHP as part of the Cost Benefit Analysis 2012
accurate estimates of the cost and for the Telework Enhancement Act Pilot
benefits affiliated with this program. Program.

(continued)
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Status of IG Act Amendment Audit Recommendations (confinued)
as of September 30, 2012

rfeport L Status Recommendation Action Plan Tl 2]
Fiscal Year Date

FY 2012 Closed | Have frequent informal interaction with Work regularly with the Department March
various departmental and bureau staff of Commerce on departmental and 2012
members in addition fo both hosting and | bureau-specific telework program
participating in more formal events. issues and implementation. Have

frequent informal interaction with

various departmental and bureau staff
members in addition fo both hosting and
participating in more formal events.

FY 2012 Open | Ensure that internal controls are in place Review the eligibility, signup procedures, Estimated
so that only eligible patent examiners and records refention procedures for the October
participate in PHP and appropriate PHP. Ensure procedures are in place to 2012
documentation is maintained. fully reflect the eligibility information for all

PHP participants.

FY 2012 Open | Align BPAI's! resource planning with the Board resource (Administrative Patent Estimated
hiring actions and expected production Judge "APJ") planning and hiring actions Annually
levels of patent examiners. will be made taking expected patent

examiner hiring and production as one
of the primary planning factors.The
Board has already begun a significant
APJ hiring effort, which is expected to
continue. Ultimate hiring results will
depend on fee revenue projections,
attracting sufficient numbers of qualified
candidates, and other factors.

FY 2012 Closed | Require BPAI to annotate current The Board has made corrections on the August
information on public welbsites fo indicate | USPTO website. 2012
that backlog data prior o FY 2010 is
underreported and therefore should be
used with caution.

FY 2012 Open Direct BPAI to develop and publish The Board will develop and publish Estimated
performance measures and targets for ex | performance measures for ex parte January
parte appeals and other proceedings. appeals and other proceedings. 2013

FY 2012 Open Develop comprehensive management The Board will develop comprehensive Estimated
plans (including how to measure progress, | management plans to address the January
gauge performance, and identify risk) implementation and operational 2013
to address the implementation and oversight of the new BPAI proceedings
operational oversight of the new BPAI under the AlA.
proceedings under the AlA.

FY 2012 Open Ensure that data processing systems meet | Work with Judges and staff on infernal Estimated
the needs of all four AIA proceedings. processing requirements. Liaise with March

OCIO to implement systems by required 2013
dates. Seek and receive input from
public users.

FY 2012 Open Explore the feasibility of BPAI's current Work with OHR fo assess the structure of Estimated
management and administrative structure | the Board in relation to current work and February
and staffing, given the increase in the staffing levels and expected growth in 2013
number of proceedings and staff at BPAI. staffing to meet needs of new proceed-

ings under the AlA.
T Note, pursuant to the AlA, effective Septemberlé, 2012, BPAI is now known as the PTAB.

PERFORMANCE AND ACCOUNTABILITY REPORT: FISCAL YEAR 2012




MANAGEMENT'S DISCUSSION AND ANALYSIS

Financial Perfformance Measure FY2012 FY 2012
Target Performance
Percentage of Timely Vendor Payments (MTS) 98% 99%
Percentage of Payroll by Electronic Transfer (OMB) 90% 100%
Percentage of Treasury Agency Locations Fully Reconciled (OMB) 95% 100%
Timely Reports to Central Agencies (OMB) 95% 100%
Audit Opinion on FY 2012 Financial Statements (OMB) Unqualified Unqualified
Material Weaknesses Reported by OIG (OMB) None None
Timely Posting of Inter-Agency Charges (USPTO) 30 days 16 days
Average Processing Time for Travel Payments (USPTO) 8 days 7 days

OMB Financial Management Indicators

The OMB prescribes the use of quantitative indica-
tors fo monitor improvements in financial manage-
ment. The USPTO tracks other financial performance
measures as well. The fable above shows the USPTO’s
performance during FY 2012 against performance
targets established internally and by OMB and the
government-wide Metric Tracking System (MTS).

Prompt Payment Act

The Prompt Payment Act requires Federal agencies
to report on their efforts fo make timely payments to
vendors, including interest penalties for late
payments. In FY 2012, the USPTO did not pay interest
penalties on 99.4 percent of the 7,080 vendor
invoices processed, representing payments of
approximately $590.4 million. Of the 39 invoices that
were not processed in a timely manner, the USPTO
was required to pay interest penalties on all
39 invoices. The USPTO paid $7 in interest penalties
for every million dollars disbursed in FY 2012.
Virtually all recurring payments were processed by
EFT in accordance with the EFT provisions of the Delbt
Collection Improvement Act of 1996.

Civil Monetary Penalty Act

There were no Civil Monetary Penalties assessed by
the USPTO during FY 2012.

Debt Collection Improvement Act

The Debt Collection Improvement Act prescribes
standards for the administrative collection, compro-
mise, suspension, and termination of Federal agency
collection actions, and referral to the proper agency

for litigation. Although the Act has no material effect
on the USPTO since it operates with minimal delin-
quent debt, all delbbt more than 180 days old has
been fransferred to the U.S. Department of the
Treasury for cross-servicing.

Biennial Review of Fees

The Chief Financial Officers Act of 1990 requires a
biennial review of agency fees, rents, and other
charges imposed for services and things of value it
provides to specific beneficiaries as opposed to the
American public in general. The objective of the
review is to identify such activities and fo begin
charging fees, where permitted by law, and to peri-
odically adjust existing fees to reflect current costs
or market value so as o minimize general taxpayer
subsidy of specialized services or things of value
(such as rights or privileges) provided directly to
identifiable non-Federal beneficiaries. The USPTO is
a fully fee-funded agency without subsidy of general
taxpayer revenue. The USPTO uses Activity Based
Costing (ABC) fo calculate the cost of activities
performed for each fee, and uses this information to
evaluate and inform when setting fees. When appro-
priate, fees are adjusted to be consistent with legis-
lative requirements to recover full cost of the goods
or services provided to the public as with the admin-
istrative trial proceedings established in the AlA.

Consistent with the provisions of the AlA, the USPTO
expects to confinuously assess fees, on at least a
biennial basis after the initial fee adjustments antic-
ipated for the Spring 2013. Section 10(c) of the AIA
directs the USPTO to consult the PPAC and TPAC,
respectively, annually on the advisability of reducing
fees set or adjusted under Section 10(0).

www.uspto.gov
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Financial Discussion and Analysis

Financial Highlights

opinion from the independent public account-

ing firm of KPMG LLP on its FY 2012 financial
statements, provided in the Financial Section of this
report. This is the 20th consecutive year that the
USPTO received a clean opinion. Our unqualified
audit opinion provides independent assurance to
the public that the information presented in the
USPTO financial statements is fairly presented, in all
material respects, in conformity with accounting
principles generally accepted in the United States of
America. In addition, KPMG LLP reported no material
weaknesses in the USPTO’s internal control, and no
instances of non-compliance with laws and regula-
fions affecting the financial statements. Refer to the
Other Accompanying Information section for the
Summary of Financial Statement Audit and Manage-
ment Assurances.

The USPTO received an unqualified (clean) audit

The summary financial highlights presented in this
section provide an analysis of the information that
appears in the USPTO's FY 2012 financial statements.
The USPTO financial management process ensures
that management decision-making information is
dependable, infernal controls over financial reporting
are effective, and that compliance with laws and
regulations is maintained. The issuance of these
financial statements is a component of the USPTO's
objective to continually improve the accuracy and
usefulness of ifs financial management information.
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Balance Sheet and Statement of Changes in
Net Position

At the end of FY 2012, the USPTO’s consolidated
Balance Sheet presents total assets of $1,982.1
million, fotal liabilities of $1,255.2 million, and a net
position of $726.9 million.

Total assets increased 20.3 percent over the last four
years, resulting largely from the increase in Fund
Balance with Treasury. The decrease in Fund Balance
with Treasury during FY 2009 is a result of the
decrease in fee income. The following graph shows
the changes in assets during this period.
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(Dollars in Millions)
$1,727.0

grind - R 51,6312
witn
L $1,436.4

Treasury

Net  DuS $206.6

Property,
Plant, and - $174.4

Equipment [ s205.8

Other
Assets

$0 $500 $1,000 $1,500 $2,000

Fy 2012 M Fy20m [ Fy2010 M Fy 2009 [ FY 2008



Fund Balance with Treasury is the single largest asset
on the Balance Sheet and represents 87.1 percent of
fotal assets af the end of FY 2012. Over half of the
Fund Balance with Treasury represents fees the USPTO
has collected, but has not been authorized to spend
through the annual appropriation process - this
includes temporarily unavailable fees of $790.1 million
and unavailable special fund receipts under OBRA
of $233.5 million, which total $1,023.6 million in
unavailable fees. This asset is also comprised of
unpaid obligated funds of $344.8 million, other funds
held on deposit for customers of $120.7 million, and
unobligated funds carried over from one year to the
next (operating reserve) of $237.9 million.

The unavailable special fund receipts and the fempo-
rarily unavailable funds require Congressional appro-
priation before they will be available for USPTO’s use.
These funds, together with amounts obligated and
held on deposit, represent 86.2 percent of the Fund
Balance with Treasury.

The operating reserve is available for use without
further Congressional appropriation and is main-
tained to permit the USPTO to plan for long-term
financial stability, as well as temporary changes in our
cash flow. As such, the operating reserve is not tied
to a specific event and enables the USPTO to address
fluctuations in revenues or unexpected demands on
resources. In addition, the operating reserve is used
to manage cash flow at the beginning of the fiscal
year to ensure the agency has adequate resources
to sustain current operations. Total fee collections are
lower than operating requirements early in the year,
and do not fully cover the necessary expenses such
as payroll and contractual obligations that occur
close to the fiscal year start. The operating reserve is
infended to provide sufficient resources to continue
current operations until the collection of fees builds
over the subsequent months.

As required by 35 U.S.C.42(c)(3). the USPTO maintains
and tracks two separate and distinct operating
reserve balances - one for Patent operations and one
for Trademark operations. At the end of FY 2012, the
Patent operating reserve was $111.8 million and the
Trademark operating reserve was $126.1 million, 0.6
and 7.5 months of operating expenses, respectively.
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The other major asset is property, plant, and equipment.
The net balance of this asset has increased by
$32.8 million during the past four years, with the acqui-
sition values of property, plant, and equipment
increasing by $194.0 million. Investments in IT software
and software in development from FY 2008 to FY 2009
increased $12.7 million, in conjunction with enhancing
the existing e-government capabilities in areas such
as e-filing, application information retrieval, data and
image capture, and web-based search systems.
This increase slowed fo only $6.8 million in FY 2010 as
the USPTO chose to stop modifications fo existing,
outdated systems. Instead, the USPTO is beginning fo
completely re-invent our IT systems from end-to-end,
which will lead fo future increases in IT hardware,
software, and software in development values. This was
evidenced by increases in FY 2011 and FY 2012 of
$§76.1 million and $55.4 million, respectively, for IT
hardware, soffware, and software in development.

Total liabilities increased from $1,251.2 million at the
end of FY 2011 fo $1,255.2 million at the end of
FY 2012, representing an increase of $4.0 million, or
0.3 percent. The following graph shows the compo-
sition of liabilities during the past five years.
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The USPTO'’s deferred revenue is the largest liability on
the Balance Sheet. The liability for deferred revenue
is calculated by analyzing the process for completing
each service provided. The percent incomplete
based on the inventory of pending work and comple-
tion status is applied to fee collections to estimate the
amount for deferred revenue liability.

FY 2012 resulted in a decrease to the deferred revenue
liability of $14.9 million, or 1.8 percent from FY 2011.
The deferred revenue liability for FY 2012 includes
unearned patent and frademark fees, as well as unde-
posited checks. The unearned patent fees repre-
senfed 92.0 percent of this liability. During FY 2008, the
deferred revenue liability increased $20.4 million, or
2.5 percent. This increase was followed by decreases
o the deferred revenue liability in FY 2009 and FY 2010,
for a cumulative decrease of $74.1 million, or
8.7 percent. The deferred revenue liability femporarily
increased in FY 2011 by $71.4 million, or 9.2 percent.
The following graph depicts the composition of the
deferred revenue liability, in addition to the change in
this liability during each of the past five years.

Deferred revenue at the USPTO is largely impacted by
the change in patent and trademark filings, changes
in the first action pendency rates, and changes in fee
rates. Increases in patent and trademark filings, first
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action pendency rates, and fee rates result in
increases in deferred revenue.

The following table depicts the changes in the filings
and pendencies during the past five years.

In FY 2012, unearned patent fees decreased
2.1 percent, in line with the decrease in first action
pendency of 6.1 months and the improvements and
efficiencies realized with the successful completion
of the COPA initiative. During FY 2008, unearned
patent fees increased 3.2 percent, in line with the
increase in first action pendency of 1.2 percent.
In FY 2009 and FY 2010, unearned patent fees
decreased 4.6 percent and 4.2 percent, respectively.

Filings and Pendencies FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Patent Filings 496,886 | 486,499 | 509,367 | 537,171" | 565,406
Percentage Change in Patent Filings 6.1% @1% 4.7% 5.5% 5.3%
Patent First Action Pendency (months) 25.6 25.8 25.7 28.0 21.9
Percenfage Change in Patent First Action Pendency 1.2% 0.8% ©.4% 8.9% 21.8)%
Total Patent Pendency (months) 32.2 34.6 35.3 33.7 324
Percentage Change in Total Patent Pendency 0.9% 7.5% 2.0% 4.5)% 3.9%
Trademark Filings 401,392 | 352,051 | 368,939 | 398,667 | 415,026
Percenfage Change in Trademark Filings 1.8% (12.3)% 4.8% 8.1% 4.1%
Trademark First Action Pendency (months) 3.0 27 3.0 3.1 3.2
Percenfage Change in Trademark First Action Pendency 3.4% (10.0)% 11.71% 3.3% 3.2%
Total Trademark Average Pendency (months) 11.8 11.2 10.5 10.5 10.2
Percentage Change in Total Trademark Average Pendency | (11.9)% 5.1)% (6.2)% —% 2.9%

! Preliminary data
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As a result of process improvements and increased
efficiencies combined with decreased patent filings
in FY 2009 that accompanied the economic
downturn, the USPTO was able to make progress in
reducing the existing inventory. This was evidenced
by the Patent organization disposing of 22.9 percent
and 13.6 percent in FY 2010 and FY 2009, respectively,
more applications than were disposed of during the
preceding year. Despite overall increases in Patent
applications from FY 2008 through FY 2010, first action
pendency had remained fairly constant as a result of
increased Patent staffing and increased focus on
workload. In FY 2011, unearned patent fees increased
9.8 percent, a temporary increase as a result of the
COPA initiative fo clean up the older cases in the
pending backlog and more strictly manage its
inventory in a first-in, first-out inventory environment.

Deferred revenue associated with the patent process
is expected to resume decreasing. In the FY 2013
President’s Budget, the number of patent applications
filed from FY 2013 through FY 2017 is expected to
gradually increase, with first action pendency
decreasing to 9.4 months by FY 2017 and total
pendency at 18.1 months by FY 2017. The pendency
decreases will result in patent deferred revenue
decreases.

The deferred revenue associated with the tfrademark
process increased in FY 2012. Trademark deferred
revenue increased by $1.3 million, or 2.0 percent, from
FY 2011, with an overall 4.5 percent decrease over the
past four years. The FY 2012 increase was consistent
with fotal frademark first action pendency slightly
increasing fo 3.2 months and the increase in frademark
applications, offset by tfrademark average pendency
decreasing to 10.2 months. Estimates included in the
FY 2013 President’s Budget project the pendencies to
remain constant in the upcoming years.

The Statement of Changes in Net Position presents
the changes in the financial position of the USPTO
due to results of operations and unexpended appro-
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priations. The movement in net position is the result
of the net income or net cost for the year. The change
in the net position during the past five years is
presented in the following graph.

Net Position
(Dollars in Millions)
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The increase in net position from $602.3 million at
the end of FY 2011 to $726.9 million at the end of
FY 2012, or 20.7 percent, is atftributable largely to the
results of operations.

Statement of Net Cost

The Statement of Net Cost presents the USPTO's
results of operations by the following responsibility
segments - Patent, Trademark, and Intellectual
Property Policy, Protection and Enforcement
Worldwide. The following table presents the total
USPTO's results of operations for the past five fiscal
years. In FY 2012, USPTO generated a net income of
$106.1 million due to an increase in fees received
and revenue recognition of previously deferred
revenue collected as we work off the backlog.
During FY 2008 and FY 2009, the USPTO’s operations
resulted in a net cost of $30.4 million and $54.8 million,
respectively. In FY 2010, the USPTO generated a net
income of $94.7 million due to the increased mainte-
nance fees received and revenue recognition of
previously deferred revenue collected as we work off
the backlog. In FY 2011, the USPTO generated a net
income of $88.3 million due to the continued
increase of maintenance fees received, offset by
decreased revenue recognition of previously collected
deferred revenue.

Net (Cost)/Income (Dollars in Millions) FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Earned Revenue $1,862.2 $1,927.1 $2,101.7 $2,236.4 $2,427.1
Program Cost (1,892.6) (1,981.9) (2,007.0) (2,148.1) (2,321.0)
Net (Cost)/Income $ (304) | $ (548 | $ 947 | $§ 883 | $ 106.1

www.uspto.gov
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The Statement of Net Cost compares fees earned to
costs incurred during a specific period of time. It is
not necessarily an indicator of net income or net cost
over the life of a patent or frademark. Net income or
net cost for the fiscal year is dependent upon work
that has been completed over the various phases of
the production life cycle. The net income calculation
is based on fees earned during the fiscal year being
reported, regardless of when those fees were
collected. Maintenance fees also play a large part
in whether a total net income or net cost is recog-
nized. Maintenance fees collected in FY 2012 are a
reflection of patent issue levels 3.5,7.5,and 11.5 years
ago, rather than a reflection of patents issued in
FY 2012. Therefore, maintenance fees can have a
significant impact on matching costs and revenue.

During FY 2012, the number of patent filings increased
by 5.3 percent over the prior year. Despite this
increase, the Patent organization disposed
7.7 percent more applications than were disposed
of during FY 2011. This resulted in a decrease in
patent deferred revenue and an increase in earned
revenue.

During FY 2012, with the number of trademark appli-
cations increasing by 4.1 percent over the prior year,
the Trademark organization was able to continue to
address the existing inventory and maintain pendency
between 2.5 and 3.5 months during FY 2012.
The Trademark organization was able fo do this while
recognizing a slight increase in deferred revenue and
corresponding decrease in revenue earned.

Earned Revenue

The USPTO's earned revenue is derived from the fees
collected for patent and frademark products and
services. Fee collections are recognized as earned
revenue when the activities to complete the work
associated with the fee are completed. The earning
process is the same for all collections even though a
certain portion of the fees may not be made
available to the USPTO for spending. Temporarily
unavailable fee collections occur when the USPTO is
not appropriated the authority to spend all fees
collected during a given year. During FY 2012, the
USPTO did not collect any fee collections that were
designated as temporarily unavailable.

PERFORMANCE AND ACCOUNTABILITY REPORT: FISCAL YEAR 2012

FY 2012 Earned Revenue
I Patent 10'2%—|

Trademark

Earned revenue totaled $2,427.1 million for FY 2012,
an increase of $190.7 million, or 8.5 percent, over
FY 2011 earned revenue of $2,236.4 million. Of revenue
earned during FY 2012, $558.7 million related to fee
collections that were deferred for revenue recogni-
tion in prior fiscal years, $697.9 million related to main-
tenance fees collected during FY 2012, which were
considered earned immediately, $1,165.3 million
related to work performed for fees collected during
FY 2012, and $5.2 million were not fee-related.

For fees collected and earned during FY 2012, there
was an increase of $129.5 million over these same
fees earned during FY 2011. This increase can
primarily be attributed to $66.1 million in earned
patent issue fees, $18.9 million in patent filing fees,
$12.9 million in frademark post-registration fees, and
$39.2 million in patent and trademark fees consid-
ered earned immediately, offset by a decrease of
$5.4 million in PTAB fees.

Patent

Traditionally, the major components of earned
revenue derived from patent operations are mainte-
nance fees, initial application fees for filing, search,
and examination, and issue fees. These fees account

FY 2012 Patent Revenue by Fee Type
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Patent Renewal Rates’ FY 2008 FY 2009 FY 2010 FY 20112  FY 20122
First Stage 83.1% 80.3% 99.4% 101.3% 78.3%
Second Stage 73.7% 63.5% 71.2% 80.6% 55.7%
Third Stage 49.2% 45.4% 50.0% 60.0% 47.0%

' Note: the First Stage refers fo the end of the 3rd year after the initial patent is issued; the Second Stage refers to the end of the
7th year affer the initial patent is issued; and the Third Stage refers to the end of the 11th year after the initial patent is issued.
For example, in FY 2012, 78.3 percent of the patents issued three years ago were renewed, 55.7 percent of the patents issued

seven years ago were renewed, and 47.0 percent of the patents issued 11 years ago were renewed.

2 Nofe: Due fo the implementation of the 15 percent fee surcharge on September 26, 2011, the FY 2011 renewal rates include

some early renewals that would have otherwise been renewed in FY 2012,

for approximately 84 percent of total patent income.
The chart on the previous page depicts the relation-
ship among the most significant patent fee types.

Patent maintenance fees are the largest source of
earned revenue by fee type. During FY 2012, mainte-
nance fees collected decreased $121.4 million, or
14.8 percent, from FY 2011. A significant portion of
this decrease was due to early renewals that were
paid prior to the implementation of the 15 percent
surcharge on September 26, 2011. Since these fees
are recognized immediately as earned revenue, any
fluctuations in the rates of renewal have a significant
impact on the total earned revenue of the USPTO.
To some extent, renewals recoup costs incurred
during the initial patent process. As shown above,
the renewal rates for all three stages of maintenance
fees decreased this year.

Application fee revenue earned upon filing increased
from $102.8 million in FY 2011 to $124.2 million in
FY 2012 (increase of 20.8 percent), with the number
of applications increasing from 537,171 to 565,406
over the same period (increase of 5.3 percent).
The FY 2013 President’s Budget projects a 6.0 percent
increase in patent applications filed beginning in
FY 2013 and gradually decreasing to 5.0 percent
through FY 2017, which will contribute to continued
budgetary resources, as well as earned fee revenue.

Earned issue fee revenue increased from $397.2 million
iN FY 2011 to $463.3 million in FY 2012, with the number
of patents issued increasing from 244,430 to 270,258
over the same period, an increase of 16.6 percent and
10.6 percent, respectively. These increases are in line
with the increases in production and patent allowance

rate. The FY 2013 President’s Budget projects that
patents issued will increase an average of 4.4 percent
each fiscal year through FY 2017, which will result in
increases in maintenance fees in future years.

Trademark

Trademark fees are comprised of application filing,
renewals, services, and TTAB fees. Additional fees are
charged for intent-to-use filed applications, as addi-
fional requirements must be met for registration.
The following chart depicts the relationship among
the most significant trademark fee types.

FY 2012 Trademark Revenue by Fee Type
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Earned revenue for frademark applications increased
from $125.4 million in FY 2011 to $130.1 million in
FY 2012, with the number of frademarks registered
increasing from 237,586 to 243,459 over the same
period, increases of 3.7 percent and 2.5 percent,
respectively. The FY 2013 President’s Budget projects
that tfrademark applications filed will continue to
increase, which will contribute to the continued
growth in budgetary resources, as well as earned fee
revenue.

www.uspto.gov
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Trademark Renewal Rates’

FY 2008
Renewals 28.9% 29.3% 29.3% 29.3% 28.7%

FY 2009 FY 2010 FY 2011 FY 20122

2 Preliminary data

! Note: the renewals occur every 10th year for trademarks registered after November 15, 1989. For trademarks issued or renewed
before November 15, 1989, renewal will occur affer the 20th year and the renewal will be for a ten-year period. For example, in
FY 2012, 28.7 percent of the tfrademarks granfed ten and 20 years ago were renewed.

Trademark registration can be a recurring source of
revenue. To some extent, renewal fees recoup costs
incurred during the initial examination process.
As shown above, the renewal rates for trademarks
have remained fairly stable over the last five years,
indicating continued earned revenue from this
source. Further, in the FY 2013 President’s Budget,
earned revenue from frademark renewals is
expected to continue in the future.

Program Costs

Program costs totaled $2,321.0 million for the year
ended September 30, 2012, an increase of $172.9
million, or 8.0 percent, over FY 2011 program costs of
$2,148.1 million. The USPTO’s most significant program
cost is personnel services and benefits, which
comprise approximately 70 percent of USPTO's total
program costs. Any significant change or fluctuation
in staffing or pay rate directly impacts the change in
fotal program costs from year-to-year. Total personnel
services and benefits costs for the year ended
September 30,2012, were $1,626.4 million, an increase
of $112.4 million, or 7.4 percent, over FY 2011 personnel
services and benefits costs of $1,514.0 million.
This change was predominantly the result of a net
increase of 1,321 personnel, from 10,210 at the end of
FY 2011 to 11,531 at the end of FY 2012.

The USPTO directs maximum resources to the
priority functions of patent and frademark exam-
ination, as well as IP policy, protection, and
enforcement worldwide. For FY 2012, costs directly
aftributable to the Patent, Trademark, and IP protec-
fion business areas represent 83.7 percent of total
USPTO costs. The remaining costs, representing
support costs, are allocated to the business areas
using ABC accounting. Allocated costs increased
9.6 percent over the past year in line with increased
IT investments.

PERFORMANCE AND ACCOUNTABILITY REPORT: FISCAL YEAR 2012

Patent

Total costs for the Patent business unit increased
$423.7 million, 25.6 percent, from FY 2008 through
FY 2012. The Patent organization’s most significant
program costs relate to personnel services, and
account for 92.5 percent of the increase in total cost
of Patent operations during the past four years.
Patent personnel costs for the year ended September
30, 2012, were $1,385.4 million, an increase of
$103.8 million, or 8.1 percent, over FY 2011 personnel

FY 2012 Program Costs
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FY 2012 Patent Cost by Product
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costs of $1,281.6 million. Rent, communications, and
utilities, printing and reproduction, and contractual
service costs represent 15.4 percent of the Patent
program costs for FY 2012. During FY 2008, contrac-
tual costs increased in line with the overall increase
in Patent costs due to increases in the number of
patents issued and increased spending on indexing
and scanning documents for the electronic file
wrapper, offset by minor decreases to printing and
reproduction. From FY 2009 through FY 2011, contrac-
tual costs decreased in line with the cost efficiencies
implemented agency-wide. During FY 2012, contrac-
tual and printing costs increased in line with the
overall increase in Patent costs due to increases in